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AKCWOJIOLLKE OCHOBE YCTABHE JEMOKPATUIE
M NONyJIN3MA*

Pesnume

Y paoy ce pazmampajy axcuonowike ochose ycmasne OeMoKkpamuje u
NONYIUZMA, KAo U YMuyaj NONyIUCMUYKUX NOKpema Ha npaso, npagHe npoyece,
ambepanky Oemokpamujy u OpxcasHu nopedax y yemuru. Ilojmosno oopeherse
nonynuIMAa Yy Cumyayuju cmabuniHoz QYHKYUOHUCArea NOIUMUYKO2 CUCEMA
Heuz0exHcHo 00600U 00 3aKBYUKA Od OH NpeOCmas/bd AHOMAMUWY U ANCOTYMHO
PempocpaoHy ROMUMUYKY nojagy y ycioeuma 2106anusayuje u CmaiHux npomeHa y
caspemenum  opywimsuma. O30umHa Kpusa ROAUMUYKO2 CUCMeMd, OOHOCHO,
nOCNeOUUHO, OPAHCABHO-NPABHOZ NOPEMKA Y YeluHU, NOCMABbAd CIMBApU HA CACBUM
HO8Y OCHO8Y, npyJicajyhu mocylinocm 3a 0yO.pe u nomnyHuje pazymesarbe peHomena
NONYIUIMA U 1e20602 YIMUYaja Ha KOHCIMUMyYUOHAIU3AM U OeMOKPAMUJ).

Kwyune peuu. ycmasna oemoxpamuja, npaso, nubepamuzam, KOHCMUMYYU-
OHANU3AM, NONYIIUZAM.

[locnemmpux TOAMHA C€, KAakO Yy TOJNHMTUKOJNONIKAM, Tak0 H Yy
COLIMIOJIOIIKONPAaBHAM  pa3Martpamuma 1ocBeheHnM (EeHOMEHY IMOITynu3Ma, Kao
JIOMMHAHTaH MPUCTYI UCTHYE CXBATam-e Koje aTH ()eHOMEH 1MOojMOBHO onpelyje kao
, HEIIHOEPATHI OJrOBOP HA HEIEMOKPATCKH Jbepammsam”.” 3aroBOPHHUIIE OBAKBOT
TIPHCTYTIa TIOMYJIM3aM BHJIE Kao , MOHHCTHYKY W MOPAIM3aTOPCKY HIIEOJIOTH]Y, KOja
He TpuxBaTa TOJENy HWHTepeca W MHUIUbSHAa YHYTap Hapoja W He TMpH3Haje
JIETHTHMUTET MONATHYKAX TIPOTHBHIKA" . > UHMHH Ce /1a OBAKBO T10jMOBHO ofpeljerse y
MOTITYHOCTH OJIrOBapa JPYLITBEHOM CTamy OOEIEKEHOM HOJIUTHYKAM CHCTEMOM
KOji, 3axBaJbyjyhW CTaOMJIHMM WHCTHTYIMjaMa MpEICTaBHUYKE JEeMOKpaTHje,
3AlITHTA MambKHA, MOJEITM BJIACTH M TOILITOBalY BIIAJaBUHE IpaBa, YCIeBa Y

" Paxm je pesymTar HMCTpakMBama Ha NpojekTy IIpaBHOT (hakynTeTa YHHMBEp3HTETa y
Kparyjepny: , Vexnalusare npagroe cucmema Cpbuje ca cmandapouma Esponcke yuuje”,
KOjH ce puHaHcHpa 13 cpeacrasa Daxyorera.

! Mudde, C.Syriza, The Failure of the Populist PromiBalgrave Macmillan, London, 2017,
ctp. 13.
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3HaTHO] MEpPH [a WMHTErpUIIe BEIMKH OpOj pas3iMuMTUX HHTEpeca, CTaBoBa M
UJICOJIONIKMAX TPHUCTYNa KOjU OUMKYjy BehmHy MojepHux apymraBa. CBe JOK
MOJIUTHYKY CHCTEM OOelie)KeH HaBeJIeHUM KapaKTepUCTHKaMa YCIICITHO eT3HUCTHPA,
OJTHOCHO, CBE JIOK WHCTUTYIIMje JMOepaliHe IeMOKpaTHje yCIieBajy na, y Behoj mim
Mamb0j MEpH, HapaBHO, 33[I0BOJEE MHOTOOPOjHE, pa3iMyHTe 3aXTeBe IOjerHana 1
rpyna Koje cauribaBajy jelHO JPYIITBO, MOMYJIMCTUYKO TEOPHjCKO M TPAKTHYHO
TpyNUCamke U TOCIEIIYHO TI0/[Bajarke CBUX KOjH JPYIITBO TBOPE HA HAPOJ U EIUTY,
0CTaje TOTOBO Yy TIOTITYHOCTH OJIBOjJEHO OJ CJIOKEHUjUX W JISTTUKATHUjHX
MOJIUTHYKUX, JIPYIITBEHHX M EKOHOMCKHX PEATHOCTH. JeHOCTaBHHje pEeyeHo, Y
HOPMAITHUM, YCJIOBHO PEYEHO, TPOCHEPUTETHHJUM OKOJHOCTHMA, 3a TOMYJIH3aM Y
TIOJIMTUYKOM YKUBOTY HAaIIPOCTO HEMa JIOBOJBHO mpoctopa. Ho, kako To Beh n cacBum
HeoOaBe3aH MOIJIe/l Ha JIPYINTBEHY CTBAPHOCT y MPOTEKIUX Iap JAClEeHHja CACBUM
jacHo TMOKa3yje, MPOCHEePUTETHE OKOJHOCTH HE TPEICTaBIbajy KapaKTePUCTHIHO
oOenexje aKTyelnHMX JPYIITBeHHX TpeHyTaka y BehHMHM MOIepHHMX Jap)kaBa
3aCHOBaHHMX Ha WJICJHMM OCHOBAaMa M TPUHIMIIMMA JMOEepaHe KOHCTUTYIIMOHAIHE
nemokpatuje. CacBUM je jacHO Jia CXBaTame O MOTPeOH HyXKHE KOPEKIWje, KaKo
MOJIUTHYKOT CHUCTEMa, TaKO W JAPXKABHO IIPABHOT TOPETKA OYMIJISTHO HACTYIA
yIpaBo OHJIA Kaja TyOWTaK JPYIITBEHOT OJjarocTamba M CHI'YPHOCTH DasOTKpHje
HeMmoh nocTojehrx HHCTpyMeHaTa palMoOHAIHOT TIocpeIoBaka 3Mel)y NojenHIa U
Jp>KaBe, TIO3UTUBHUX MPABHUX HOPMH, MapjaMeHTapu3Ma, JUOepann3Ma, JbYICKUX
npaBa WM Bepe Y OIMILTEIPYIITBEHH HANpenak. YTPaBO Taja W3HOBA IIOCTAjy
aKTyellHa cCTapa, Ham3ren 3a00paBJbeHa IHMTama M3BOpA IOJNMTHYKE MOhH,
OCHOBHUX JIPYINTBEHWX BPEIHOCTH, JICTHTUMHUTETA, HAPOJHE BOJHE M HWCTHHCKE
TPUpOJIe IEMOKpATHje 1 Tpolieca IEMOKPATCKOr O/UTy4urBama. [1ojMoBHO onpeherse
NOMYJIM3Ma Y CHTyalju CTaOWIHOT (DYHKIMOHMCama MOJWTUYKOr CHCTEMa
HeM30€KHO JIOBOAM JIO 3aKJbydKa J]a OH IIPEeJCTaBba AHOMAIHMjy M aIlCOJyTHO
PETPOrpajHy MOJUTHYKY I0jaBy y YCJIOBHMA IJI00ATM3aIMje U CTATHUX [POMEHA Y
CaBPEMEHUM JIPYLITBUMA. Y HOPMAJTHHM OKOJHOCTHMA, KaKO IOl UX CXBAaTWJIH, Kajia
Ce MOCTOjarbe IEMOKPATCKOT TIOpPETKa MO/Ipa3yMeBa, MPEICTABHULIN MOy TMCTUYKHX
MOKpeTa KOjU MHTAakha HAIMOHAIHWX MOCEOHOCTH, 3aITHTE CyBEpEHHWTETa WU
XOMOTEHOCTH HapoJia CMaTpajy BaKHUJUM O 3alTHTE MAaFbHHA, IMOJMTHYKOT
IIypaIi3Ma WM JuOepanu3ma, MOTy W3IVIeNaTH Kao TPOTHBHHIM JIHOSPATHHUX
enemeHata ycraBa. O30M/bHA KpHU3a MOJUTHYKOT CHCTEMA, OJJHOCHO, TIOCIEIIIHO,
JP’KaBHO-TIPaBHOT TOPETKA Y ILIEJIMHHM, TTOCTaBJba CTBAPH HA CACBHM HOBY OCHOBY,
nipyxajyhn MoryhHOCT 3a y0Jbe 1 TIOTITYHHje pasyMeBambe (DeHOMeHa IOITy3Ma U
HErOBOI YTUIIAja Ha KOHCTUTYIIMOHAIN3aM M JIEMOKpATH]y. YTIPaBO M3 TOT pas3fiora,
oBaj pan je mnocBeheH KPUTHYKO] aHAIM3M AKCHUOJIOIIKMX OCHOBA YCTaBHE
JIEMOKpATHj€ 1 TOITYJIH3Ma.

[TomuTiuke Hayke cy, Oamr mMOMyT TpaBHE, COLHONOMKE W (umosodeke
JuTepatypa TOCHEINX TOAMHA, Yy 3HATHOj MepH o0orariie CBOj MpeaMerT
UCTPOKHMBAKBA AHATUTHYKAM pa3MaTpameM M NPEHCIUTHBAKBREM MpoOJieMaTHKe
ycTaBHe AeMokpatuje. CMameme HacTojama, NMPUCYTHOI Y PaHHjOj TEOpHjCKOj
MHCIIH, YCMEPEHOT' Ka OCIIOpaBamby Te3a O KPU3M NPEACTaBHUUKE JEMOKpaTuje y
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CaBPEMEHOM JIPYIITBY, HEU30EKHO j€ JIOBEJIO J0 TOra Ja aHajau3a W IpoydaBarbe
JIaTOr TIMTama, HAPaBHO, y3 HEM30E)KHA IOBPEMEHA OJCTYNamba Y TOIJIeny
TIOjMOBHOT Ojipeherba, OTHOCHO TeXKEbU TOCBEieHNX 110jaBHOM 00yXBaTy KaTeropuje
nomny/an3Ma  (MCTHIAKE JISCHMYApCKOr TOMyJM3Ma, KceHo(hoOHje, MIOBHHHU3MA,
pacu3Ma, 1ma 4yak u amms3Ma Kao 1ojaBa Koje TpecTaBbajy HEOIBOJUBH JIE0 AATOT
1ojMa), TIOCTaHy Hen30eKHH TMPOOIEMCKH H3a30B JPYIITBEHHX Hayka. PaHuje
nebare, on kpaja Jlpyror cBeTCKOT paTa Ia CBe JI0 Kpaja MpoIUIor Beka, nocsehiene
HEZIOCTaIMa M HeyCIeCuMa JIEMOKPATCKHX Mopeziaka, Omiie Cy TOTOBO MCKJBYYHBO
BE3aHe, KaKo 3a CONCTBEHA MCKYCTBA 3aI1a/IHUX JIEMOKpATHja Y TPOILIOCTH, TAKO H 32
HOBE TIOCTCOLIMjAJIMCTUYKE, TPAH3HIMOHE JIEMOKpaTHje, Kao M Ipyre, YCIOBHO
pedeHo, He3arnaHe opeTKe. 3anaHu, JTMOepaTHN KOHIENT AeMOKpaTHje TOCMaTpaH
je Kao HEeNpPHKOCHOBEH W HEYNHTaH. JIErMTHMHTET JaTor KOHIENTa LPIUbEH je n3
CXBaTamba HErOBE AHTHUTOTAIMTAPUCTHYKE HAIMONH, YTEeMEJbEHOT, OMPABIAHO WIIN
He, y moOeraMa Haj HAIM3MOM M KOMYHM3MOM. buio je roroBo Hemoryhe
MPETNOCTAaBUTH Ja he ce CBOjeBPCHH MOBpAaTak MCTOPHje AECUTH Oall y OKBUpHMA
caMHX TIPUHIIHIIA THOepATHUX JIeMOKpaTHja, Te aa he OymyhHocT usHoBa npoOyanuTu
HeKa paHHja BpeMEHa 3a Koja ce YMHIUIO Jia Cy OJIaBHO 3aBpiiieHa. Kako ce 4uHH,
HOBE, CBE ONACHHj€ MPETHE JIMOSPATHOj IEMOKPATHjH, 3alpaBo MOYHMIbY Ja J0j1a3e
W3HYTpa, OTHOCHO, TI0YMBAjy YIIPABO y CTPYKTYPH JATHX MOpeaaKa. YTpaBo U3 TOT
paziora, He MOXKE Jia HM HajMame 3auy/ld TO INTO 32 3HaTaH Opoj 3arOBOPHUKA
ymbepaHe JIEMOKpaTHje aKTyelHa PamHBOCT HH-EHMX TEMEJbHHX BPEIHOCTH, Kao
IITO Cy BJaJaBHHA IpaBa M OrpaHHWYEHe MOhH, KOje Cy MPaBHO W TOJUTUYKA
3a0KPYXKEHE UJIEjOM KOHCTUTYIIMOHAIIM3MA, TIPe/ICTaBIba PaBy 3aroHeTKy. Temko je
OCTIOpHTH J]a y TOCIEIe BPeME y OBHM YCTaBHUM JIEMOKpaTHjaMa, MHOIITBO
pa3IMUMTAX TIIOOATHUX Kpu3a Jo0Wja CBE W3pasHWTHjeé W TPAHCIAPEHTHU]je
HOMYJIMCTHYKE, aHTIWIMOepaHe W aHTHAeMOKparcke Manudecranmje. Mcrnam 3a
BOJbY, CTATUCTUYKHM  IJIEIAHO, MAaprUHAJIHA  MOJPIIKA  MOITYJTUCTHYKUM,
JICCHUYapCKUM TIOKpeTHMa TomyT oHMX y Hemaukoj, ®paHIycKO] I HEKUM
IpyruM 3emibama EY ca IyroM JeMOKpaTcKOM TpaJMIMjoM, y 3HATHO] MepH
penaTuBM3yje ONAacHOCT TI0 JInbepanHy JieMokpatHjy. [1a unak, To H1 Ha KOju HAuMH
HE MEmha YMILCHHIy Jia IOCTOjU CBE 3HATHHja, pacTyha Tmojpiika HaBeJeHOM
TOJIUTUYKOM TIOKpeTy, y HajIIMpeM CMHCIy Te pedr. OBO, CacBUM MOCIECANYHO
yCIIOBJbABa TO, Ja KpH3a JHOepaliHe JeMOKpaTHje, cxBalieHe y CMHCITy YCTaBHE
JeMOKpaTHje, Hen30e)KHO HOCM ca CcoOOM TMHUTama O CaMOM  OJIHOCY
KOHCTUTYIIMOHAJIM3MA, JEMOKpaTHje W Tomyiu3ma. BehnHa monepHmx napkasa,
NPOIUTMX WM CaJallibhX, KOHCTHTYHCaHa je ycraBoM. Vmajyhm y Bumy na ce
JIAHAIITE MOJICPHE JIEMOKpATHje TEHEPAITHO CXBaTajy Kao JiOepasHe JeMOKpaTHje,
oBako cxBaheHa yCTaBHa J|p)kaBa je MCTOBPEMEHO W JmOepaiiHa Ap)KaBa, OHOCHO,
JpKaBa OrpaHuyerba Mohu (cxBaheHe y HajIIMpeM CMHCITY) U piKaBa BJIaJaBUHE
npaBa. Ho, oBakBa JprkaBa je HCTOBPEMEHO M KAalMTAIMCTHYKA JPKaBa, 00eeKeHa
MPUBaTHOM CBOJUHOM M TPKHIIHOM IIPUBPEIOM. YCTaB je, MpaBHO Konudukyjyhu
BPEIHOCTH y TIPaBHOM MOPETKY, Kao M3pa3 Biaaajyhux omHoca Mohw y npymiTay,
HY>KHO W TIOCIIEJIMYHO, WJICOJNIOMKK U BpemHocHo ontepehen. Henz0exHe TeH3Mje
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mmely mdepani3ma, Kao HCTOBPEMEHOT BeJIYarba TPXKUIITA U UHIMBHIyaT3Ma 1
JIEMOKpaTHje Kao TOJMTUYKEe BiajaBuHE BehimHe, oMel)eHe YCTaBHUM HauyenoM
BIIaJ]aBMHE TIpaBa, HEMHHOBHO CTBapajy MPOTHBPEYHOCTH Koje y moctojehem
JPYIITBEHOM, TIOJMTHYKOM W EKOHOMCKOM KOHTEKCTY OIPaBIaHO 3aciyXkyjy
noceOHy mnaxmy. l3abpaHa, mpeACTaBHMYKA BJIACT W OrpaHWYeHOCT Mohwn
NPE/ICTaBIba)y HEKe Off KJbYYHHMX KapaKTepUCTHKa Koje oapelyjy cylmTHHy
MOJIEpHHMX JeMoKparuja. JluOepaiHe jaeMokpatdje, Jakie, MOJpazyMeBajy
opraHu3aI|jy y Kojoj Hapoy mMel)y cebe Oupa npercraBHuKe Koju he, orpaHudeHn
YCTaBHUM WM 3aKOHCKMM HOpMama, OJTyuMBaTd y HUXOBO HMe. [eHesa
KOHCTHUTYIIMOHAJIM3MA CYTEPHILIE JId CE OH T0jaBJbyje YIIPaBO Kao OJrOBOp Ha CTpax
01 310yToTpede MohH, CYNPOTCTaBJbajyhinl My ce BIIaIaBUHOM IIPaBa U 3aIlITHTOM
UHAMBUAYAIHHUX CI000/1a IyTeM CJI000AHHX, BULIECTpaHAuKUX M300pa. Y HajImpeM
U HajarncTpakTHHjeM Moryhem cmmciy, cxBaheH Kao YroBOPHO KOHCTHUTYHCAHA
BJIACT, KOHCTUTYIIMOHAIN3aM CBOj€ TeMeJbe MyTyje MOJUTHIKAM OopOama 3a jaBHY
BJIACT IIPOTHB JIECTIOTH3MA, OcioOahamy CBOjEBPCHOT ,ommrer no0pa‘ mpoTuB
NpHHYyJle ¥ TIpUBUIIErOBaHe MohM mojeauHana. HyXHO je HamoMeHyTH Jia je Kao
uieja 0 orpaHuYaBarkby MONM Y KOPHCT ayTOHOMHHX, CJIOOOIHUX TMOjerHana U
MHCTHTYLIMOHAIM30BAalbY FHbUXOBUX IIPaBa, KOHCTHTYLMOHAIM3aM BPEMEHOM
HajiorpaljiBaH MCKYCTBHUMA M TEOPHjCKMM YBHIMMA MHOTHX ayTOpa, YeCTO MOTITYHO
CYNPOTCTAaB/bCHUX jemHM JapyruMa. Jlakie, oOBaj KOHIIENT C€ 3acHMBAa Ha
MOoHTECK]e0BO] TEOPHjU O TOJENH BiIacTH, MeINCOHOBOM IIPUHIIMITY KOHTPOJIE W
paBHOTeXe, PycooBOM HapoHOM cyBepeHHTeTY, MUIIOBOM yTHIIMTAPHOM CXBATakby
cnobojie ¥ CTaBOBUMA HEKHMX CaBPEeMEHMX TeopeTmdapa kao mmro cy Llmur, Porc,
XaGepmac.® TTpse MozepHe apikase ofpeljeHe YCTABHMM OrpaHHUYEH-HMA CTBOPEHE
Cy Ha TEKOBMHAMa JIBE pEBONylWje, amepuuke U ¢paniycke. OctBapyjyhu
BPEIIHOCTH OYP)KOACKHX aHTU(EYIaTHUX PEBOJYIIM]a, OHE MMOYMIbY JIa OIPKABA]Y
penyOIIMKaHCKe TIPUHIIMITE jaBHE BJIACTH Kao OrpaHWYeHe, MpecTaBHUYKe Mohu,
ommrer J100pa, jeJHAKOCTH M HApPOIHOT CYBEpPEHHUTETa 3ajelHO ca JHMOepaTHUM
BPEIHOCTHMA HOBHX IOJUTHYKUX 3ajenHuna. Jla Ou ycrmeo ja ocTBapu CBOjY
Hamepy, a To je Ja o00e30emu cinobomy CIOOOJHIM W ayTOHOMHHM TI0jeIMHINMA,
cI000apCKu TyX yCTaBa MOpa Jia CTBOPU TakBY Ap)kaBy Koja he ra mrututd Ha
HauvH Koju he cnipeunTy fa ce y mera 3aaupe. Jla 6u ce To mocturio, motpedHo je,
nope7i MUHHMH3Hpamba JIpKaBe M HEHWUX HAUIGKHOCTH, Jid CE& YMECTO JbYAU
YCIIOCTaBY BJIAJIaBMHA HEYTPaJIHUX 3aKoHA. Kako je HeoBojuB 011 CBOT JIMOEpaIHOr
TEeMeJba, KOHCTUTYIIMOHATIN3aM 3allpaB0 MHCTHUTYLHOHAIM3Yje JTHOepa3aM, Te ra
crora 1 TpeGa pa3yMeTH yIpaBo Kao yCTaBHH Jbepatisam.” HykHo je Garr Ha OBOM
MecTy uctahu J1a 3a Jubepanu3am 1o ceOH, IeMOKpaTHja 3arpaBo HeMa CyIITHHCKA
U HY)XHU 3Ha4aj, Ma Kako ce OHa cxBaraia. JInbepaian3am He 3axTeBa HEOIXOIHO

8 Bunern ume o oBome y Jlykuh, P., Komryruh, b., Murtposuh, 1., Y600 y npaso, beorpan,
1999,ctp 156-167.

* Bunien Burie 0 oBome y Zakaria, F.,The Rise of llliberal Democracioreign Affairs, Vol.
76, No. 6 (Nov. - Dec., 1997), Council on Foreigra®ons, New York, 199¢yp. 25-26.
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noctojame JeMokpatuje. llltaBuime, oBa aBa KOHIENTa MOTY OWTH Y IOTITYHO
AHTArOHHUCTUYKOM OJIHOCY, TO jeCT, OJIHOCY CacBUM OimckoM MelycoOHOM
UCKJbyurBamy. Ha ompaBaaHOCT OBaKkBOI 3aKJbydMBama ykasyje Beh M cacBuM
JeTUMHYaH TIOTJIe] Ha WMCTOPHjy TOJMTHYKE Teopwje W mpakce. Hamme, cBe 10
JIBAJIECETOr BeKa, MOCTojalie Cy YIJIABHOM JIMOEpaHe ayTOKpaTHje Kao MOJUTUYKA
nopeny u300pHE, TPEJCTABHUYKE apHCTOKpaTHje. BpemeHoM je aeMokpatuja,
33jeIHO Ca YCTaBHOM BIIQJIABUHOM TIpaBa, yCIieNia Jia TIOCTaHe je[jaH Off YCTaBHUX
TIPHUHIMIIA OTPaHWYaBaka BIACTH Y BHLY TIPEICTAaBHIYKE TEMOKpPATHje, KPO3 KOjH je
3alpaBo TPHHIIMIT BJaJIaBUHE TpaBa YjeIMIbEH ca TPOIIMPEHEM IpaBa Iyaca H
MOJIUTHYKOT yyelha. YIpaBo TO U MPEICTaBba HAUMH Ha KOjHU je JIMOepaiHa pyKaBa
MOCTENICHO TpaHCOPMICaHAa y JEMOKPATCKy JIpiKaBy, OJHOCHO JHOepamaM
TpaHcopMmucaH y JuOepanHy neMokpatdjy. llpupomsm aHTaronmsam wmsmel)y
HapOJIHOT CYBEpEHHTETA Ca jeTHe CTpaHe U cTpaxa ofl BehHHCKe JMKTaType ca Jpyre
CcTpaHe, npeBas3ul)eH je myTeM pa3sHOBPCHUX KOHIIENTa N300PHUX CHUCTEMA, 3aITHTE
MambUHa ¥ HENPHKOCHOBEHUX JBYJCKHX IIpaBa Kao YCTaBHHX KaTeropwja, Koju ce
3ampaBo OMNIENajy y JEeMOKpaTckoM yuerihy rpaljaHa CBEIEHOM Ha TIpOIeC
napiamMeHTapHux u30opa. CaBpeMeHa JeMOKpaTHja jeé YOKBHUpPEHa 3aKOHHUMa
M3BEICHUM W3 BPEIHOCHMX TPUHIMIA JHUOepajin3Ma, KOju Ce CXBarajy Kao
YHUBEP3IHU U HEMPUKOCHOBEHH. CacBUM j€ jacHO Jia OBaKaB MPHCTYI HEMUHOBHO
3aXTeBa II0CTOjalbe CYIITHHCKM JIOMMHAHTHE Yiore ImpaBocyha y yCTaBHO]
neMokparrju. Hberosa nprposa je yrpaso 300r Tora Hy>»KHO H, CACBHM HEH30€XKHO,
MEPHUTOKpATCKa, OJHOCHO HEJEeMOKpaTcKa, a y Imiby o0Oe30ehema corcTBeHe
He3aBUCHOCTH. HapaBHO, JIEMOKpAaTHYHOCT OBAKBOT TIPUCTYNA, Yy HETOBOM
aKCHOJIOIIKOM CMHUCITY, MOJKEe OWTH BHIIIe Hero yruTHa. CBakako, OBO caMo yKasyje
Ha TO Ja CaBpeMEHe YCTaBHE JEMOKpaTHje, MO MPHPOAM CTBApH, 3alpaBo
NPE/ICTABIbAjy HUINTA BHIE JIO 3aje[HHIEC MPOTHBPEYHUX TPHHIIUIA, KOjEé MOTY
(YHKIOHHCATH MCKJbYUIHBO Y HHUXOBOj HEPACKUIINBO] Capalibi. Y CBOjOj OCHOBH,
KOHCTUTYIIMOHAJIN3aM CaJIpyKH TPU OCHOBHE KapaKTEpUCTHKE. OrpaHHYere Mohu
BIIaJIapa, NMpHUApKaBarbe NMPHHIMIA BIaJAaBUHE MPaBa M 3aITHTY OCHOBHUX IIpaBa.
BranaBuna y rpaHHIiamMa rpaBa M3paxasa ce y BUIy oapelhuBamba 0OMMa MOIMTHIKE
MohH, MPOIIECHUX MeXaHn3ama Koju ofipel)yjy HaumH Kopuihema MOIUTHIKe MOh!
v Kopre rpahaHckux mpaBa.’ V jeIHOM IIMpeM CMHCIY, YCTAB 3aCHOBAH Ha
KOHCTHUTYIIMOHAIIM3MY CaJIp>KH, Ka0 WHCTUTYIIMOHATTH MUHUMYM, ciieieha Hadena:
MOJIUTHYKA MON ce 3acHWBa Ha BOJbM TpaljaHa, HY)KHOCT crpoBoljema MocTyraka
KojumMa ce o00e30ehyje OoaroBOpHOCT HOCWIIaa BIACTH TpeMa TpahaHnMma,
HEOIXOTHOCT pactioziesic U Mel)ycoOHe KOHTpOIIe TTIaBHHUX TOyra HOJUTHYKE MONH;
YCTaHOBJbABAKE MPOLICAYPA KOJUMA CE PETYJIUILIC HAYMH HA KOjU MOJIUTHYKOM MOhH
VIIPaBJbajy HEHNU HOCHOIH, TIOCTOjarbke TipaBa rpaljaHa a CBOje MHTepece OCTBAPY]yY
y OKBHPY ypeheHor mrypajHOr mpocTopa; MmpaBo rpal)aHa ja NCKaxy jaBHE 3aXTeBe

5 Buneru Buiie o oBome y Vinsent, E. Teopuje dparcase, beorpan, 2009 ctp. 133-137.

129



[JejaH MaTtuh, AKCMONOLLKe OCHOBE yCTaBHE AeMOoKpaTuje 1 nonynn3ma
(ctp. 125-135)

MPOTHB TOJWTHYKAX BIACTH, YKJbydyjyhn paszmuuure oOnmke TrpahaHcke
HEITOCTyIIHOCTH.

Ho, HakoH TiobamHor TpujyMda Heomrbepanm3ma, Te TOCIeJMIHOr cBe Beher
npozopa MehyHapoqHOr TpaBa M Mel)yHapoOIHMX criopasymMa Kao KaTajau3aropa
Mel)yHapoHUX, TIOOATHMX HHTEepeca y Jnomahe, YHyTpamlme IpaBo, 3aaTak
KOHCTHUTYIIMOHAJIM3MA Y 3aIlTUTH BPEJHOCTH HA KOjUMa IOYMBA, HEM30EXKHO je
1OCTaja0 CBE TEXH, pe3ynTyjyhn OpojHAM [ApYIITBEHHMM TEH3Hjama KOjUu ce
TIOCTIeIIbX JIelieHrja cBe Buille yBehaBajy. Kako ce 4uHHM, ympaBO TOKYIIaju
YUHILEHH Y TIPaBIly MPEeBa3HIaKeha OBUX JIPYIITBEHUX TEH3Hja Kao Jia J0BOJE JI0
JIATEHTHE TOCTeleHe JIeJIeTMTUMU3AIIMje YCTABHOT TOpEeTKa M TO YIPaBO Kpo3
BEroBo otyheme o rpahjana u MoryhHOCT BHXOBOT CTBapHOr ydemha y mporiecy
omTyurBama. bamr y Tom mpasiyy je u mMoryhe Npero3HaTH IJIaBHE HOITYJICTHYIKE
3amepke yrnyheHe caBpeMEHMM 3alajHuM JeMOKpaTWjama. UmHM ce ga cy
TIOIYJIMCTIYKY U3a30BU Y OBOM TPEHYTKY yIJIaBHOM (DOKYCHpaHHM, KaKo Ha HEyCIiexe
TPaJIMIHOHATHUX TOJUTHYKUX MAPTHja, TAKO M HAa CMAambCHe TOMUTHYKOr yderha
rpahana y mporiecy JIOHOIICHa OUTyKa KOje yTUUy Ha HHXOBE MHTEepece, Kao U Ha
CIOCOOHOCT Meauja Ja OONMKYjy jaBHY jnebary. CTaB Jga HUKaga y HCTOPHjU
nociiepatHe EBpore Biazie v BUXOBHU MOJUTHYKY JIMJIEPH, Ha HAIIMOHATHOM HHBOY,
HICY UMAaJIH TaKO Malli YIJIe]l, TUPEKTHO 3aBHUCH O] TOTa KOJIMKO j€ CBAaKa MOJIMTHYKA
napTvja CKIOHHjAa Jla Cc€ yaaJbu Of Oupauya Koje OW »Kejena Ja Mpe/CTaBlba,
UCTOBpEMEHO Tekehn nia ce OMke MOBEeXe ca CBOJHM IOJMTHYKHM pPHBAINMA,
oTBapajyhu IyT HOMY/IMCTHYKMM MOOMTH3anMjama.” YIIpaBo OBO MPEICTABIba jelaH
O] TJIABHUX (paKTOpa y aKTyeITHOM MOMYJIUCTHYKOM Tasacy. Pactyha waeonormika u
BpeIHOCHAa OnMCKOCT Mehy akTepuma MOJMTUYKOr CHCTeMa KOjH Cy Hekaaa
TIPEICTaBIbAIIH HIICOJIOTHjE U IPYIITBEHE Kilace Koje Cy 00eNekuIIe TPaIHIIMOHATHO
pazziBajambe JIECHUIIE M JICBUIIE TOKOM MPOIUIOr BeKa HEM30EKHO, KaKko ce YMHU
ayTopy OBHX pEZoBa, CTBApa CIMKY MOCEOHE ,MONMMTHUYKE Kjace”, MOHMPHINIHO
yAaJbeHe OJI MHTepeca W BPEITHOCTH OMpada Koje IUIeIupa Ja MpecTaBiba, HyKHO
n3a3uBajyhu mocneanyHo jauame normyim3Ma. Ca apyre CTpaHe, MOITyJin3aM, CaCBUM
IPUPOJTHO, 3aroBapa HENOCPENHO, JUPEKTHO U TPEHYTHO 3aJJ0BOJbEH-E TAKO3BAHE
HapoJHEe BOJbE, UCTUUYNH HEMOCTOjare BaJbaHWMX pasjiora KOju O TOTEHITHjaTHO
MOIJIM JIa OIIaB/Iajy JyrOTpajHHje TIOMHTHUKE HpOLece IOHOIIEHa oTyKa.® [lopen
TOra, UHTEPECAHTHO j& MPUMETUTH Jia CaBPEMEHH MOMYJIUCTHYKA TOKPETH Takohe
M3pasuTo (aBOpH3Yjy CXBaTambe PENPE3CHTATHBHOCTH KOje TMOjpa3ymeBa Jia
JIMYHOCTH HAPOJHUX TPEICTABHUKA HY)KHO MOpajy Jia OfipakaBajy JIMLE, OIHOCHO,

® Bunern Bume o osome y Poggi, G.,The State — Its Nature, Development and Prospects,
Stanford University Press, Stanford, 1999, 57-68.

" Buzern Brme o oBome y Mair, P.,Polity-Skepticism, Party Failings, and the Challerig
European DemocracyJhlenbeck Lecture 24, Netherlands Institute fovatted Studies,
Amsterdam, 200&rp. 23.

8 Bugern Bume o osome y Hermet, G.,Les populismes dans le monde, Une histoire
sociologique. XIXe-XXe siecleayard, Paris, 200dzp. 50.
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3aXTeBE M KapakTep OMpadKor Tella, NCTOBPEMEHO 3aHeMapyjyhu camy MONHMTHYUKY
AKTHBHOCT U BpeMe HEOIXO/THO 33 FbeHy pealiizaiyjy.” 11a urmak, yrpKoc HaBeZeHOM,
BaJba IMPU3HATH Jla Cy HaBEJCHU CAaBPEMEHH IOMYJIHCTUYKH TOKPETH U CTpaHKe
TONPHJIMYHO JAJIEKO OJT TIpeJularama aITepHaTHBHUX PEIIeHha 3a MPEACTaBIbarbe OJl
OHHX KOjH Ce MPaKTUKY]y Y YCTaBHUM JIEMOKpaTHjaMa, HUTH TaK HY»KHO (haBOpH3Yjy
pedepeHayM, YIPKOC YHEBESHUIM Ja PeepeHIyM YeCTO MOAPa3yMeRa, Y PHIHIHO]
MepH, TOBpaTak JUPEKTHE, HEMOCpEIHe JEMOKpaTvje y pyke Hapoja, OAHOCHO,
rpahana. HanpoTtus, ynpaBo Cy MOIMyIHCTH TH KOjU PEIOBHO y4ECTBYjY Ha n300prma
U TpuxBaTajy Tnoctojeha mpaBumma mnpeactaBHHYKOr cuctema. CBECHH Kpu3se
nocrojehier cucrema, Koja M TpeNCTaB/ba HENOCpelaH HW3BOP HLHXOBOT YCIIeXa,
TIOMYJICTH HACTOje Jia Ta OAp)Ke, NMPHKa3yjyhu TpaauIMoHaiHe, HEeTOIyTMCTUYKEe
TIOJIMTUYKE CTPAaHKE Kao apuCTOKPaTcKy Kiacy. Mmajyhu y Buy akryenHe Heycrexe
TPaJMIMOHATHUX HEMOIMYIUCTUYKUX TapTHja, Kao M, YCIOBHO pPEYEHO HapaBHO,
HeyOeJbUBOCT HIEOJIOIIKMX OCHOBA HA KOjUMa TOYHBAjY, a Y3 TPEHYTHY MEIH)jCKY
TIEpLICIIIH]Y JABHOCTH Y 3aIla[HAM JIEMOKpATHjama, OBaKaB MPUCTYIT MOITYJIMCTUYKNX
NONUTHYKUX akTepa he y OyayhuM BpemeHmMa HajBepoBaTHUje MOIPUMHUTH
JoMUHaHTaH kKapaktep. Octaibajyhu, OBOM MNPHIMKOM, MO CTPaHH IPOIaraHty
TOMYJINCTa, Bajba MCTahM 1a je TONPIIMYHO TEHIKO, ako He M Hemoryhe,
Pa3MKOBaTH HUXOB HENOCPENaH MOJUTUYKH Wb O TIOMTUYKUX [MJBEBA CBUX
JPYTHX, TPAAMIMOHATHUX TOJIUTUYKHX TapTHja, a TO je OcBajame BehnHe
NocIIaHMIKUX MecTa. LlTaBuire, Hy)KHO je IPUMETUTH U TO JIa TJIe TOJ Cy CTeKIIE Ty
BehnHY, TIOIYJIMCTHYKE CTPaHKE Cy OJMax MpecTale Jia CBOje KPHTUKE yCMepaBajy
Ha TPEICTAaBHUYKU CHUCTEeM Kao TakaB. Mmajyhu y Buay Beh panuje npumeheny
YUEGCHUITY J1a TIOMYJIMCTH KOpUCTe KpH3y rocrtojeher cucrema kako OM OCBOJWIIH
mto Behu Opoj riiacoBa (IITO MpeMa MHUILBEHY ayTopa OBUX PeoBa IpeCTaBiba
CacBHMM JICTUTUMAH TIOJIMTHYKU TIPUCTYII), aJld Ce HE 3aJaXy 3 HErOBY MPOMEHY
OWIO0 KOJUM JIPyrMM CHCTEMOM, MOXE C€, CAaCBUM OIpPaBIaHO M HECYMILHBO
3aKJPYYHMTH J1a TIONMyJHM3aM HU Ha KOjM HAayMH HE TPE/CTaBJba CIOJbHY IPETHY
JIEMOKPATCKOM TIOPETKY 1o ceOu, Beh 3ampaBo mpeacTaBiba HUIITA JPYTro JI0 U3pa3
HErOBUX MOCTOjeinX YHYTpaIIbUX MPOTUBPEYHOCTH U TEH3H]a.

[la wmak, HaKOH CBera PEYEHOr, HEONXOAHO je ucrahm 1a JeMokparuja,
TocMaTpaHa y CMHCITY H-EHOTI' HajOCHOBHHU]Er KOHIIENTYATHOT, OJHOCHO MOjMOBHOT
onpehema, y CyIITHHH TMPE/ICTaBba INTyPATUCTUYKH OOJIMK TOJUTHYKOr TOpPETKA.
Hdpyrum peurma, ToTypanm3am caMm 1o ceOH, Y CBHUM CBOjUM MOryhnM oOnuimMa,
NPE/ICTaBba OKOCHHMILy JEeMOKparHje, 0e3 003upa Ha KOHKpETaH OOJMK H-eHOT
UCII0JbaBabha Yy MOJUTHYKOM JKUBOTY. [locnemaHo, yHyTap jJudepaiHe MOJHTHIKE
¢dunozoduje y HajIIUPEeM CMHUCITY, TIOCTOjU HEKOJIMKO Pa3IMYUTHX KOHICTITYATHHX

° Buzern Bumre o oome y Mény Y., Surel Y.Par le peuple, pour le peoplEayard, Paris,
2000,ctp. 75.

10 Buniern umme o oome y Pinelli, C., The Populist Challenge to Constitutional Democracy
European Constitutional Law Review 7(1), Cambritireversity Press, Cambridge, 2011,
crp. 13.
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nehuHWIMja  EeMOKpaTHje, Kao INTO TIOCTOjH BHWIIE TpPHKa3a HEHUX
MaHHU(]ecTalMjCKuX 00JIMKa, KOjU JaCHO JIOKa3y]y H-CH IUIyPATUCTHYKH KapakTep.
JenHOCTaBHUje pEYECHO, JEMOKpaTHja W TMOCEAyje M IoIpa3’yMeBa MHOIITBO
paznmuunTux o0snka. OHa je IIypalucTHIKa, Kako MO CBOjOj CTPYKTYPH, TaKO H IO
TOME IITO, KaKO TO ¥ OPOjHM JPYTH ayTOPU MCTUUY, IPENo3Haje M HETYje BPEIHOCT
IUTypaJii3Ma Kao JIMOepaiHe uieje Koja MoIpa3yMeBa Jia MoCTOje CaCBUM Pa3InuUTH
¥, y OCHOBH, HECTIOJUBH HAYMHH Boljera 100por xuBota,’ rie 6o Koja KyaTypa,
BPEIHOCT WIM TIAK CHCTEM, HE MOKE MMATH MOHOIOJ Ha 106po."> OBO HaIpocTo
3Ha4M JIa YaK M YKOJIMKO JEMOKpaTcKa BehHa ycBOjU 3aKOHE KOjU HHCY 3aCHOBaHU
Ha HaBEJICHUM TPUHLMITIMA, TAKBM 3aKOHHM, a TpeMa TPHUHIHUIINMA JEMOKpaTHje,
HY)KHO MOpajy OCTaTH OTBOPEHM, KAaKO 32 OCIOpaBame, TaKO W 3a EBCHTYAJHY
npoMeHy kpo3 Oymayhe BehmHcke mporiece. Ha kpajy kpajea, Beh je y HaBeneHOM
KOHTEKCTY, CaCBUM OIpaBiaHo, npuMeheHo 1a jaHalmbi IyOUTHHIM MOTY OHTH
cytpammsy  nobenmuum.>  CympoTHO CBEMy HABEJGHOM, IIONMYIHCTH —HMajy
TeH/ICHIIM]y /1a 3aTBOpE TOJMTHUYKY KOHKYpEeHIWjy 3a OymyhHoct TBpaehu na je
ozpeljeHa, HENMpPOMEHJbMBA MOHHCTHYKA BpEIAHOCT yrpaheHa y Hapon cxBahieH y
ancoIyTHOM cMuciy.™ AHTHIITypami3aM MOMy/TH3Ma, y TOM CMHCITY, TIPE/ICTaBIba,
npeMa MHUIUBCHY ayTopa OBHX peroBa, BojehM pasiior meroBe MpoOiIeMaTHIHE
KOMIIaTHOMITHOCTH ca JieMoKpatrjoM. Hanme, HeCrioCOOHOCT TMOMyu3Ma, WM TaK
ETOBO O/I0Mjambe, Jia MpU3HA Jia Cy IpaBd WU3BOPU JIEMOKpaTHje, y OWIO KoM
00NUKY, 3aIpaBO 3aKOHH KOjU HYXXKHO W HEM30eKHO OTpaHWYaBajy BOJBY Hapoia
(cxBalieHy y arncosyTHOM CMHCIY), jeCTe OCHOBHH Y3POK CYIITHHCKE HECIIOjUBOCTH
JIeMOKpaTHje ¥ moltyii3Ma. Mako mojeniHu ayTopH TBpE Jia je MOMyar3aM Hy»KHO Y
CYHNPOTHOCTH Ca JIMOSpPaTHOM JEMOKpaTHjoM (i He W ca JIEMOKPATHjOM Kao
TakBOM Oyayhu Jia TOIITyje HApOIHHU CYBepeHHUTET W BehMHCKY BJaJaBUHY, IOITYT
nmbepatHe IEMOKpATHje), 3aTO IIITO JIMOepatHa JEMOKpaTHja YCIOCTaB/ha HE3aBHCHE
WHCTUTYIIM]jC CIICNWjaIM30BaHe 3a 3alTUTy (yHJAMEHTAJHUX IIpaBa, JIOK
TOMyJIM3aM CTOjU TIPOTUB OTPaHHYCH-a BOJbe (IIPaBOT, MCTUHCKOT) Hapoja Koja u
TIpEJICTAaBIbA MCTHHCKY M IIPaBy 3allTHTY OCHOBHHX IIpaBa,’> mopa ce ucrahm ja
HEOrpaHWueHa M HEKOHTPOJIMCAHA HapojHA BOJbA, M3Y3€B, MOXK/IA, Ka0 TEOPH)CKU
KOHIIENIT, HAIPOCTO HE MOXKE Jia TIOCTOJH Yy OPraHM30BaHOM JIPYIITBY. 3aKOHH,
TIOHEKaJl, 3a1CTa MOT'y JIa yOJayke M OrpaHuye IEMOKPATH]y, ajli, IEMOKpaTHja MOXKe
Ja ce TOCTHTHE WCKJBYYHMBO ITyTeM 3aKoHa. be3 wW3y3eTka, CBakM 3aKOH je

" Bugern Bume o oome y Raz, J.The Morality of FreedonGClarendon Press, Oxford, 1985,
crp. 382.

12 Byunern Buwe o oBome y Berlin, 1., Two Concepts of Liberty Liberty: Incorporating Four
Essays On Liberty, Henry Hardyp(), Oxford University Press, Oxford, 20@2p. 166.

13 Buyern Bume o oBome y Prendergast, DThe judicial role in protecting democracy from
populismGerman Law Journdip. 20/2019¢tp. 248.

14 Buyern Brme o osome y Miiller, J.,What Is Populisminiversity of Pennsylvania Press,
Philadelphia, 201&tp. 13.

15 Bunern Bume o oBome y Mudde, C., Kaltwasser, C.RRopulism: A Very Short
Introduction,Oxford University Press, Oxford, 20X#p. 80-87.
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HE/IEMOKPATCKH, Y CMHUCITY Ja TIpe/CTaB/ba MPETXO/HE, paHHje TIOMUTHIKE OJUTYKe
KOj€ PEryJHIly CaJalllibOCT, 3aKMCTa IMMOTHUCKYjyhM cajaliby HapOIHY BOJbY U
caMOYIIpaBy WIAHOBA PEJICBaHTHE APYIITBEeHe opranum3aimje. Ho, 6e3 3akoHa, 6apem
Kaja je ped o BehmMm ApYIITBEHHM Tpyrama, AEMOKparthja He OM HH Moria Ja
IIOCTOjU Yy CTBapHOCTH, Oymyhn na Cy joj HyXKHa, Kako IpaBmia IO KOjuMa cama
(byHKIMOHMIIIE, TAKO M TpaBWJia 10 KOjUMa MOpajy Jia Ce IOHAIA)y CaMH JhYJIH,
OJIHOCHO, Tpahanu. JleMokpatuja 1o ceOu Mopa Ja NPUXBAaTH 3aKOHE, IITABHIIIE,
3aKOHH MOpajy J1a Oy Iy IPOMEHJEMBH Y TIEPCTIEKTHBH, J1a OM O/ipakaBaJli MPOMEHE Y
HapOJIHOj BOJBM M Kako OM M HACTaBHIIM Jia JIeJyjy Kao 3aKOHHM JIOK Cy Ha CHa3H.
3acTymHUYKO TapiaMeHTapHO 3aKOHOAABCTBO 3alpaBO M MPENCTaB/ba MpPHUMEp
TIOCTH3akba OBOT IMJba Kpo3 oxarosapajyhn BehuHcku nponec. [Ipomena 3akoHa wim
JIOHOIIIECH¢ HOBHX 3aKOHA, KPO3 3aKOHOM IIPOITFCaHe MpoLiece U MpoLeIype, 3a Koje
MOY3/IaHO MOXKEMO J1a TBPAMMO Jia UMajy JIEMOKPATCKH KapakTep, a Y CMHCIY
BHUXOBOI M3paKaBama HapojHe BoJbe Kpo3 BehwHCKke mporece, y cTBapu U
TIpEJICTABIba ISMOKPATH]y Ha Jieity.

Kibyunn mokazartesb momyiv3Ma NpeACTaBiba, KaKO Ce YWHH, YNPaBO HHEroB
AHTUTITYpan3aM, TIoceOHO UCKa3aH y TBP/ihaMa MOMYJIKCTa Ja jeMHO OHH 3aIlpaBo
TIPE/ICTABIbA]y H 3HA]Y IIITA je HAjOOIBbe 33 CTAHOBHHMINTBO.  UMHH ce Ja MOMyJIHCTH
MHCIIE Jla IMajy MaHJaT, a U MpaBo, Ja M3HOBA OCMUCIIEC ¥ TPOIHUIITY JAEMOKPATCKe
nporece. Maza TOKyIIaBajy Jia ce MPHKaKY Kao HeKa BpCTa JIEMOKPATCKHX
(byHIaMeHTaIMCTa, HHUXOB TOAYyXBaT MMa y CBOjOj CYIITHHH HEIEMOKPATCKY
npupozy, Oyayhu 1a IpeIcTaBHIIM HaBeIGHNX MOKPEeTa 3aIpaBo U He MPETo3Hajy
JIEMOKPATHjy Ka0 KOHTHHYHpPaHH IPOIEC OCTIOpaBama M HaJMETama, KaKko y BHITY
came JIeJIOTBOPHE JEMOKpATHje, OTHOCHO, IEMOKpaTHje Ha JeNy, TaKO U 'y CMHCIY
CYLITHHCKHX TOJIMTHYKHX OJUTyKa M HIeja KOje ce CIPOBOJE IyTeM JIEMOKPATCKHX
3aKOHOJIaBHUX Mpotieca. OBakaB MPUCTYII, CACBUM JIOTHYHO, KOJI TIOITYJIUCTA JIOBOJIN
IO TIOCTyNaka YCMEPEHHUX Ha MpPOMEHYy TO3WTHBHMX TIpONMca Yy IHJbY
onemoryhasama Oymylie momumuke omosuimje H KoHKypermmje.'® 'V mpaxcn,
MOCTYIIIM YCMEPeHH Ka HaBeICHOM IIJbY MOTY Jia BapHpajy, OJ Hau3Ijen
CYNITWIHHX W3MEHa W300pHUX TIpaBUiia, Ia CBE JIO OICEXHUX YCTABHUX
amanaMana.”® Y pykama [OMyiMCTa, JEMOKpaTHja jeé HapOdYMTO —CKIIOHA
CaMOYHHMILTEHY M MOXE Ce€ JerpaJupaTdH Ha pasiuuure HaumHe. Ha mpumep,
M300pHH 3aKOHH C€ MOTY MPOMEHHTH Tako J1a (haBopu3yjy jeiHy TOTUTHYKY ApTHjy
y OJIHOCY Ha JIpYTY, a MpoMeHa OM Ham3IIe/l MoIvia Ja OyJie M3Be/ieHa Y CKIIajy ca
TIOIYJIMCTIYKOM PETOPUKOM HCITyH-aBamba HAPOIHE BOJBE, OHOCHO, HA HAYNH KOJUM
Ou ce TPUKPHO HEeH CTBApHH Ib. OBO CBakako MOXKE JOBECTH 0 TOra Jia

16 Buneru Buiiie o oBome y Prendergast, Duas. unanax, ctp. 249.

Y Bugeru BuIIe 0 0BOME y Mlller, J.,nas. oeno, ctp. 13.

18 Bupern Bumme 0 oBome y Issacharoff, S., Pildes, Rolitics as Markets: Partisan Lockups of
the Democratic Proces$tanford Law Review, Vol. 50, no. 3/19€8p. 646.

9 Buyern Bume o oBome y Landau, D., Dixon, RConstraining Constitutional Chang80
Wake Forest Law Review 859, FSU College of Lawahalssee, 2016mp. 861.
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NPBOOWTHA TIPOMEHA JIEMOKPATCKUX IpOoIieca, Koja Moceyje IEMOKpPAaTCKe OCHOBE,
3arpaBo, Ha Kpajy JIOBOJM JI0 JIETpajialifje JEMOKpaTCKOT MopeTKa y 1enuHu. [lopen
TOra, TOMYJIUCTA Cy, IO TpaBWily, CKJIOHM Ja BeIW4Yajy pe3yiTaTe OHHX
pedepernymMa Koju WM WOy y TPWIOT, HCTOBpeMeHO wuctmuyhum ma Ou Owio
HETIOLITOBAe HApOJHE BOJhE, OJHOCHO HEIEMOKpPAaTCKH, Kana Ou ce pedepeHaym
TOHOBO pacricao.”® AKO ce KOHCTHTYIMOHATH3aM CXBATH Kao MPAKCA JIOHOIICHA
onpeheHnx mpaBHHX akara (y OBOM Ciy4ajy je ped, HapaBHO O YCTaBy, HO,
TO/Tj€/THAKO BAKH U 3a OHE MOpeTKe Oe3 ycraBa y GopMaHOM CMHCITY), Kako Ou ce
CrpeYnia HUXOBa NMPOMEHA YOOWYajeHHM HauMHMMa MPOMEHE 3aKoHa, OHIA je
CacBUM OTPaBIIAHO 3aKJBYYHUTH Jia OH, Y WU3BECHO] MEPH, HECYMIGHBO OTpaHHYaBa
nemokparrjy. Ho, He cme ce 3a00paBUTH J1a je TO y HM3BECHO] MEpH 3alpaBo
HEONMXOMHO Kako OW JeMokpardja yommre Omna woryha. Jlemokpatcko-
IUTYpaJIMCTIYKY HAIlOp CaBPEMEHOT JPYILTBA jecTe 3alpaBoO YCMEPEH Ka OApKarmby
KOHCTUTYIIMOHAJIM3Ma M3Mel)y Tako3BaHe HEyNHMTHE HapOIHE BOJBE Ca jeIHe CTpaHe
1 CBEOOYXBAaTHOI' KOHCTUTYIIMOHATIN3MA, Y KOjeM Cy OCHOBHA IpaBWJIa Koja ce THIY
TIOJINTUYKE KOHKYPEHIIMje, Ka0 ¥ MHOI'MX APYTHX OOJIACTH, MOTITYHO 3a0parmeHa 3a
BehuHcke nporiece. [Ipoctop m3mel)y OBHX MOJOBA je IIMPOK U Ha Kera ce, y CTBapH
U OJHOCE KOHIIENTH Kao IITO Cy YCTaBHA JEMOKpartHja M JIEMOKPATCKH
KOHCTHTYIHOHATH3aM. >

Ha camom kpajy, Ha OCHOBY cBera JI0 cajia M3pEueHOr, YHHU Ce J]a je CacBUM
ONpPAaBJaHO 3aKJbYYUTH Ja CAaBPEMEHH NPHITAJHUIM MOIYTUCTUYKAX TIOKpeTa I0
CBOj MPWIMIM CMaTpajy Ja MaHAaT yCMEpeH Ka IIOHOBHOM OCMHIILBABALY
JIMOKPATCKUX Tpolieca HEeCYMIbMBO MpUIaia ynpaBo wuMa. Ho, nako je moryhe
MOMYJIM3aM TIOCMATpaTH Kao CBOJEBPCHU JIEMOKPATCKO (pyHIAMEHTAIMCTUYKA
MIPUCTYH YCTaBHO], TNOEPAITHOj IEMOKPATHjH, KOjH FIMa 32 IIJb TIOBpaTaK JUPEKTHOT
JIEMOKPATCKOT' OJUTy4MBama y pyke TpahjaHa, OIHOCHO, Hapoja, OBaKap IMPHUCTYII
WMaK, Kao IITO je TO paHHje Ha BHIIe Mecta Beh ykasaHO, MMa CYIITHHCKH
HE/IeMOKpATCKH Kapaktep. Ha kpajy kpajeBa, OHa IpyIITBA y KOjMa Cy IOy IUCTH
JIOIILTA Ha BIIACT CYO4aBajy ce, y Behoj Wi Mam0j Mepy HapaBHO, Ca MIOTSHITH]jaTHUM
JIECTIOTH3MOM U O30MJBHMUM OTPaHMYaBAKEM JI0 TaJa TapaHTOBAaHMX OCHOBHHX
npaBa. YCHOH TOIMYJIMCTHYKUX PEKMMA U FUXOB J0J1a3aK HA BJIACT Y II0jSAMHIM
IpkaBaMa wWiaHWIlamMa EBporicke yHHMje ToKa3yje n1a je OBakBa TEHJICHIja
JPYIITBEHOT pa3Boja W mparehe NpOMEHe TMO3WTHBHE pEryJaTHBE PETKO Kaja
u3y3eTak, Beh 3anpaBo mpasuiio. Yak u ako ce Kao TayaH NPUXBATH CTaB J]a HABEJICHE
JIeMOKparHje, wianuie EBporicke yHHje, 3ampaBo U HUCY MPE KOJIAICOM, OTHOCHO
Jla cama ersucTeHnyja EBporicke yHHje Kao TakBe y CTBapy YMHH OIACHOCT O]
nopacta ayTOPHTapHOCTH Mambe J[paMaTHdHOM W HEM30eKHOM, pasiio3n 3a
3a0pHHYTOCT 300T Hamaja TMOIMYJIMCTHUKUX TIOKpeTa Ha JHOEpalHy JEMOKpaTHjy
HHCY HHMIITa Mawu. [lonmynm3am, mpeMa MUIIUBEY ayTopa OBUX PElloBa, HU Ha KOjU

20 Buneru Buiiie o oBome y Prendergast, Duas. unanax, ctp. 250.
2! Bugern Bume o osome y Dworkin, R., Freedom's Law: The Moral Reading of The
American ConstitutiorOxford University Press, Oxford, 19%fp. 379.
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Ha4MH HE MOXKE Ja NPEACTaB/ba IyT IPEeBa3MIKeHa OrpaHMueHa JIMOepaTHUX
YCTABHUX JIEMOKpPATHja, K0ja, UCTHHH 32 BOJBY, HAPOUUTO TOCTAjy BUIJHHBA YIIPABO
y BpeMEHHMMa JIPYIITBEHWX KpW3a, 300r HEroBOI CYMITHHCKH HEIEMOKPATCKOT
kapaktepa. O0jeKTHBHA OrpaHIYeH-a OIIIO KOT' IEMOKPATCKOT TTopeTKa (JbepaiHor
WM HE), HAal[PpOCTO CE HE MOT'Y OTKIIAHaTH CYIITHHCKH HEJEMOKPATCKUM HIICJHHUM
ocHoBama. CBakW TakaB IMOKYINQ] BOJAM HEU3OSKHOM YpYIIaBamy JEMOKPATCKOT
JP’KaBHO-TIOpPETKa y NEMWHY, nonyT Kyhe m3rpaljeHe Ha MOpPO3HUM U HECTaOITHUM
TEMEJbUMA.

Dejan Matic, Ph.D.,
Associate Professor

AXIOLOGICAL FOUNDATIONS OF CONSTITUTIONAL
DEMOCRACY AND POPULISM

Summary

The paper discusses the axiological foundatiomewétitutional democracy and
populism, as well as the influence of populist mmrds on law, legal processes,
liberal democracy and the state order as a wholee Tonceptual definition of
populism in the situation of stable functioninghe political system inevitably leads
to the conclusion that it represents an anomalyamdbsolutely retrograde political
phenomenon in the conditions of globalization andstant changes in modern
societies. A serious crisis of the political systémat is, consequently, of the state-
legal order as a whole, puts things on a completeyw basis, providing an
opportunity for a deeper and more complete undeditg of the phenomenon of
populism and its impact on constitutionalism anchderacy.

Key words. constitutional democracy, law, liberalism, congidinalism.
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