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NMPO®ECUOHAJTHA NMAXKHA: NMPABHU CTAHOAPA
3A YTBPBUBAHE NOCTOJAHA HEMOLUTEHE
NOCNOBHE MPAKCE™

Pe3ume

Ilpeomem oeoe pada je anamuza cmanoapoa NPo@PecUOHAIHe NAXNCIbe, KAO
JjeoHoz 00 ycnosa 3a nocmojaree Henowmene nociosHe npaxce y npagy Eeponcke
VHUje u cpnckom npaegy. Aymop y pady ananuzupa nojam npogecUuoHante naxicrve y
Jlupexmusu EY 0 nenowmenum nociosuum npaxcama, Kao u 'y 3aKoHy o 3auimumu
nompowaya Penyonuxe Cpouje uz 2014.200une. Ilocebna naxcrea noceehena je
mymasersy cmanoapoa npogecuonante nadictoe 00 cmpate Cyoa npaede Eeponcke
VHUje, 0OHOCY 0802 CMAHOAPOd ca CMAHOAPOOM NAdiCke 000poe CMpYUraKa y
CPNCKOM Tpagy, Kao u nojmy 000pux obuuaja, xoju ce KOpucmu y CPACKOM
HOMPOUAUKOM NPABY NPUTUKOM OeuHucara npogecuonante naxcroe. Ha xpajy
paoa, aymop daje coje 3aKwyuKe O 3HAUERY U V03U NPOGEeCcUOHATHe NaAdNCIbe Y
npasy EY u cpnckom npasy.

Kwyune peuu: npoghecuonanna naxcroa, Henouimena noCI06HA NPAKca, NPAsHU
cmanoapo, 000pu oobuyaju, NOUMeHa MpIICUUIHA NPAKCA.

1. VBOA

Ycnocrasibame PaBHUX CTaHAAPIIA CE PENATUBHO YECTO KOPHCTH Y TIPaBy Kao
nomoh, CpeCTBO 3a IITO TMOTIYHHjEe JedHHHCAmbe, onpelUBambe HEKUX TPaBHUX
WHCTHUTYTA. AJIH, BMIXOBA YIIOTpeOa ¥ PHMEHA Y TIPaBy MMa, Kako MO3UTHUBHE, TAKO
u HeratuBHe epexte. IbrxoBa 0OCHOBHA 0COOMHA, a KOja W3a3uBa MO3UTHUBHE edeKTe,
je  (IIEKCHOMIHOCT, TNPWIATOAJBUBOCT, MOIYNHOCT MpPUMEHE Y PasIHIUTAM
cHUTyarjama, Koje 3aKOHOIaBaIl YeCTO HUje HM MMao, HUTH MOTao J1a MMa, ¥ BUIY
MPUWIVKOM Jie(DUHUCAa KOHKPETHOT TIPABHOT MHCTUTYTA. A HbHXOBa OCHOBHA MaHa
campkaHa je y UYHMILCHUIM Ja je hHXOBa NPUMEHA W TyMauelkhe Be3aHa 3a
JWICKPEITHOHY OICHYy. 3aKOHOJABaIl ce OMpenesbyje 3a TpOIMCHBame oapeheHor

" Pan je HarmicaH y okBupy npojekra ITpasHor dakysrera y YauBepsutera y Kparyjepiy "XXI
6ex — 6ek yeyea u Yenyocrnoe npasa’, 6p. 179012xoju ¢uHarcrpa MUHHCTApCTBO TPOCBETE,
HayKe 1 TEXHOJIONIKOT pa3Boja Pemyomike Cpowuje.
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TIPaBHOT CTaHAAp/a eHehy MPUPOIy M KapaKTep omHoca 00yxBaheHOT HHCTHTYTOM
KOJH C€ PEeryJuILe.

Ilpu perymicamy WHCTHTYTa HEIMONITEHE ITOCIOBHE TMpPAaKCe 3aKOHOMABall
KOPHUCTH pa3IMuuTe TpaBHE CTaHmapzae, Mehy KojuMa IOCeOHO 3Ha4ajHO MECTO
3ay3rMa TpaBHH CTaHAApA NpodecHoHatHe Maxme. [Ipe Hero mTo mpehemo Ha
aHAMM3y Je(UHUIYje TPOQeCcHOHATHE MAaXkbe Y MpaBy EBporicke yHUje U CpIICKOM
MpaBy, HEOMXOTHO j¢ OCBPHYTM C€ HAKpaTKO HAa MPaBHU DPEKUM HETIOIITCHE
MOCJIOBHE TIpakce y paBy EY 1 cprickoM mpaBy, Kao ¥ Ha yJIOTY U 3Ha4aj CTaHIapia
Mpo(heCHOHAITHE TAXKELE Y OBOM MPABHOM PEKUMY .

2. MpaBHM peXXMM HenoLwITEHE NOC/IOBHE NpaKce

Henorrena nocnoBHa mpakca jegaH je o/ MpaBHUX MHCTUTYTa KOjU IOMPUHOCH
YCIOCTaBJbaby CABECHOI M TOIITEHOI MOHAIIAamka YYECHHMKAa Ha TpxumTy. OBaj
WHCTUTYT J00WO je Ha 3Ha4ajy JmoHomemeM JlupektmBe EY o0 HemomreHnM
NOCIOBHMM mipakcama® (y mabeM Tekcry: JIMpeKTHBa), Koja je KacHHje
MMIDIEMEHTUPaHA y HAI[MOHAITHA 3aKOHO/IABCTBA JprKaBa wiaHuIla EBporicke yHuje
3eMajba Koje WIaHCTBO Y EY BHIe Kao cBOj crpaTtemku 1wb. [IpaBmna JlupexTrse
yHeTa Cy 1y 3aKOH 0 3aIITUTH rotpomada Perrybmmke Cpbuje m3 2014.romuue’ (y
nasbeM Texcty: 33I1).

[punrKoM mpaBHOT peryancamka HEMoLITeHe TIOCTIOBHE TPAaKCe Y HAIIEM IpaBy
je, 1o y3opy Ha mpaeo EY, npuxsahen T38. Tpocterenn nprctyr.’ To 3Haun 1a je,
Hajipe, oApeljeHo KOjH OIIITH YCIOBU MOPajy OMTH HUCITYE-CHH Jia OM Ce MOCIOBAE
TproBara cMaTpajo HEeMoIITeHNM (T3B. reHepaiHa kiaysyna). [lotom cy perassHO
peryilucand, y TpakcH, Hajuemhyd OONWIM HETOIITEHE ITOCTIOBHE IPaKce —
obMamyjyha 1 HacpTJBHBa MOCIIOBHA Tpakca (13B. ,Mae” TeHepaiHe Kiay3yne). Ha
Kpajy, HaBeJeHa je T3B. LpHa JMcTa oOMamyjyhe ¥ HacpTJbMBE TOCIOBHE MpAaKce,
KOjOM Cy TPOITHCaH! OOJIULIM TTOCIIOBHE TIPAKCce KOjU CE CMarpajy HEeMoIITeHHM 0e3
003upa Ha OKOJTHOCTH KOHKPETHOT CITydaja. 3Hadaj OBaKBE T3B. IIPHE JIUCTE j€ Y TOME
IITO OHa OMoryhaBa Cy/lOBUMa, YIIPaBHAM OpPraHWMa, TPrOBIMMA M MOTPOIIAYNMa
7la jeIHOCTaBHUjE OApele Koje je MociIoBame HenomTeHo. Ha Taj HauuH, T3B. LpHA
nucTa nonpuHocH rosehamy npasHe curyprHOcTi.” TIprMeHa TPOCTEIIEHOT PHCTYTIa
y TpaKcu ToJpa3yMeBa, Hajlpe, MPOBEpPY ONl CTpaHE HAIIHKHOT CYJICKOT WIH

! Directive 2005/29/ec of the european parliamedtadithe council of 11 May 2005 concerning
unfair business-to-consumer commercial practicéisarinternal market and amending Council
Directive 84/450/EEC, Directives 97/7/EC, 98/27/kE@d 2002/65/EC of the European
Parliament and of the Council and Regulation (EG)2806/2004 of the European Parliament
and of the Council@fficial Journal of the European Uniph 149/22).

2 Cwyorcbenu enacnux Penyomuxe Cpbuje, 6p. 622014, 6/2016 -p. 3axon u 44/2018 —p.
3aKOH.

3 Mixajmosuh, B., 3awmuma nompowaua 00 nenowmenoe nociosarsa, 1IpaBo i npuBpera, 6p.
4-6/2012¢tp. 540-541.

* Hemo.
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YIpaBHOT OpraHa Ja JIM je IOCJOBHA TIpaKca, Ydja je MTO3BOJHEHOCT MPEIMET
KOHKPETHOT' CIIopa, mpeiBuljeHa T3B. LPHOM JIMCTOM Kao ariCOMyTHO 3a0pareHa.’
AxO je omroBOp Ha TOCTaBJBCHO MNHUTAal€ MOTBPAAH, HE TOCTOjU mMoTpeda 3a
VTBpHMBamkEM WCHYHBEHOCTH OIIITHX YCIOBA W3 T3B. TEHEpAlHE Kiay3yJe
HETIOIIITEHe IMOCTIOBHE Tpakce. AKO je, TaK, OATOBOp HEraTWBaH, OpraH MpUMEHE
UCIINTYje HCIYEHEHOCT YCIOBa TpeaBHeHMX 3a IMocTojamke oOMamyjyhe wwin
HACPTJbUBE TOCIOBHE Tpakce (,mane” TeHepaliHe Kiay3ysie), a TeK ako HH OBU
YCIIOBH HUCY UCTTYFbEHH, CIIEITH TIPUMEHa TeHepalTHe Kiay3yJie HElOITeHe TIOCTIOBHE
TpaKce, Koja MMa yIory T3B. CUTypHOCHE Mpexe (exr. Safety ngt®

W3 HaBeneHor npou3uiiasu Aa He Tpeda OueKUBaTH MPETepaHo YecTy IpUMEHY
TeHepasTHe KJiay3yiie, ¢ 003UpOoM Jia KOHKPETHO TTOHAIIALE TPTOBIa Hajuenthe MoXke
Jla ce TIOJIBEJIE TI0J] HEKO OJ1 MOHAIIaka ca [pHE JIUCTE, WITH TI0J] jeHY Of JBE T3B.
,Maye" reHepaiHe Kiay3yne (oOMamyjyha W HacpTJBMBa MOCIIOBHA Ipakca). Wmnak,
TO HE yMamyje YJIOTYy W 3Hadaj TMpOIMCHBAFa W aHAIM3C TCHEpPATHE KIAy3ylle,
OIHOCHO OITITEr MOjMa HETONITEHEe TOCIOBHE Tpakce. FheHa ymora W 3Hauaj
NPBEHCTBEHO CE€ 3aCHMBAjYy HA UYMILCHULM Jla CE OBOM KJIAy3YyJIOM CYLITHHCKU
yTBphyje 00aBe3a MOLITEHOT MOCIOBamka Tpropana npema norpormadnma. Obasesa
TIOIITEHOT TIOCJTOBaFha M3PAXKEHA j€ HETATUBHOM JC(PUHUIIOM, IITO j€ TIOCTICIHIIA
OpuTaHCKOT JMOEpATHOr KOHIENTa TPXKHUINTA, KOjU €€ CBOOM HA MAaKCHMY
»JI03BOJGCHO j€ CBE OHO IITO HHjE H3PUYUTO 3a0pameHO, a Koju je Owo
npeormaljyjyhn y Bpeme moHommersa Jupektise.” ['eHepatHa Kiay3yia HEIOIITEHE
MOCJIOBHE TPAKCEe UMa M MPAKTUYHY YIOTY W 3Ha4aj. AICTpakTHO (opMyimcanoM
TEHEpaJIHOM KJIay3yJiOM, Ka0 YOCTAJIOM M CBaKHM JAPYIHM Tako Je(hHHHCAHHM
TIpaBHAM TIpaBHIOM, oOyxBaheHa je MMpoka Jierne3a HEeI03BOJHCHUX IOHAIIAMA
TproBara, yKJbydyjyhul ¥ oHa TOHaIamka Koja eBPOIICKH 3aKOHOJABaI] HUje MIMAao y
BUJTy MIPUITMKOM YCBajama J{upekTuse. 3aTo ce y MpaBHO] JMTepaTypy HABOAM /1A je
reHepajiHa Kiaysyla ,OTIOpHA“ Ha CBE NPOMEHE KOje Ce Ha TPXKHUIUTY MOTY
JorouTy y OymyhHOCTH.

[enepasiHOM KI1ay3yJioM HETIOIITEHE TOCJIOBHE Tpakce TpeaBuleHa cy JBa
ycioBa Koja Mopajy OMTH KyMyJaTHBHO HCIyH-€Ha Ja OM ce IMOCIOBHA IIpakca
cMaTpaJia HETIOIITEHOM B TIOCIIeIUYHO 3a0pameHoM. [IpBu ycItoB je na je mocioBHa
npakca TProBia MPOTHBHA 3aXTeBMMAa NPoQecHoHaTHEe Taxmbe. J[pyru ycios je aa
MOCJIOBHA TIpaKca TProBIla OWTHO HapylliaBa WIM TPETH JAa OWTHO HapyIId
€KOHOMCKO TIOHAIIAkhe, Y BE3H Ca IIPOU3BOIOM, MPOCEUHOT MOTPOIIaYa Ha Kora ce Ta
TIOCJTOBHA TIpaKca OTHOCH FUIM KO0jOj je W3IIOXKEH, OJHOCHO IOHAIIAE MPOCETHOT

° Muxajnosuh, b., Henowimerna nocnosma npaxca y caspemeHum YCIosuMa NOCIO8ARA,
360pHHK panosa: CaBpeMeHr paBHK MPOMET U yciyre, Kparyjesar, 2018 ctp. 809.

® Collins, H., Harmonization by example: European Laws againstiunbmmercial practices,
The Modern Law Revievgp. 1/2010¢1p. 97-98.

" Hemo, crp. 96.

8 Durovic, M.,European law on unfair commercial practices andtamt law; Oxford, Portland,
2016,cp. 70.
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WiaHa IpyTe, Kaja ce MOCIOBHA NPAKCa OHOCH Ha Tpyiy motpourada.’ [TpeH ycios
oapehyje caapKMHy W HauyMH TMOHAIaka TProBIA IpeMa MOTPOLIaYnMa Ha
TPKUIITY, JOK JAPYyrH YCJOB TPOMHUCYje TOCIEeNHIly, OAHOCHO MOryhHOCT
CBEHTYAJTHOT HACTYIIAEba [OCTICIHIE,  Koja TpeGa a mponsalje 13 MOCIOBHE TPaKce
TProB.Iia.

[punukom yTtBphuBama cTaHgapAa NpogecHOHATHE MaXK|ke MocToje OpojHe
temkohe. CBU Tproeiw OM Tpedasio J1a YCKIIaje CBOje TPYKHUIITHO MTOCIIOBAKE Ca OBUM
MpaBHAM CTaHJAPIOM Y IIMJbY 3allliTHTE IOTpomiada. Ay, aa OW OWIIO TaKo,
noTpedOHo je 1a cTaHzap NpogecHoHaIHE NaKbe Oy/e afeKBaTHO oapeleH, kako Ou
MOV 12 My C€ MpUJIaroJic CBM TPrOBLM, KOjU MPEACTaBJbajy BEOMa XETEPOTeHY
rpyiy (HeKH TProBLM MMajy MarbH, a HEKH Behr 0OMM IIOCIIOBamba, HEKH OJ FhHX
nMajy Bely, IOK Apyrd MMajy Marby HMoBHHY HTA.)."" OCHOBHHM TIpeIMeT OBOT paja
je aHanm3a cTaHAapAa npodecuoHaTHe MaXmbe, Kao jeHOT Ol YCIIOBa 3a TIOCTOjambe
HETIOIITEHE TIOCIIOBHE Mpakce y NpaBy EBpoIicke yHHje U CPIICKOM TIpaBy.

3. MNpocpecnmoHanHa naxkwa y npasy EY

Ipema [lupekTHBH, podecHOHANHA MaXKba MpeCTaBba CTaHIAP]] MMOCCOHe
BEIITHHE M MAXKILE KOJU C€ Y pa3yMHOj MEpH OYeKyje y OMHOCY TProBIia mpema
MOTPOIIAYMMa, U TO CPa3MEPHO C MOLITCHOM TP)KUIIHOM IPAKCOM H/YMJIN OIIITUM
HAYETTOM CABECHOCTH M TIOWITCH-a y OKBHPY IpEMETa IOCIOBAEka TProBa.'’
Crangapa npodecHoHaIHEe MaXe MpelicTaB/ha HOBUHY Y TpaBy EY u cMarpa ce
jeIHMM O OpHIHHATHIX, WHOBATHBHIMX KOHIENIATA YCBOjeHMX y JlupexTmBi.'>
OcTBapeme CBpXe M IMJba CBAaKOI HOBOI IPAaBHOI MHCTUTYTA, WA TPaBHOT
CTaH/aplia KOjUM Ce KOHKPETaH WHCTUTYT peryluiie, y npaBy EY ycroeseHo je
JENMHCTBCHUM, j€THOOOpA3HUM, AT M OPUTHHATHAM TyMadeHeM TOT WHCTHTYTa
WM CTaHJapja y CBUM jpkaBama wiaHuiiaMa EY. Haeenena koHctararmja of
noceOHe je BaKHOCTU NPIIIMKOM YTBphUBarha CaapKIHE CTaHaapaa MpodecHoHATTHE
MIAKELE, jep Ce paly O CTaHmapAy KOju HHje HEIO3HAT y ApkaBaMa wianuiaMa EY.
Axo He OM TmocTOjania jemHOOOpa3Ha M OpPUTMHAJIHA TpUMEHa CTaHOapAa
npodecroHaNHe NaXbe, HacTana OM peajiHa omacHOCT Ja Apkase wiaHuie EY oBaj

%3311, . 18cr. 1tau. 2; MupextuBa, wi. Scr. 2().

10 I[a 61/[ CC CMaTpajio Ja Tprosaij 06aBJ'ba HEMOLITCHY MOCJIOBHY IIPAKCY, HI/[je HEOIIXOOHO aa
€KOHOMCKO TOHAIIIak¢ MOTpoIIaya 3aucTa Oy/ie HapyiieHo. HarpoTus, T0BOJBHO je /ia ocToju
caMoO MOl"thOCT Jla 10 TOI' HapylllaBarba L[OI’)G. TaKOIjC, HC 3axTcBa CC€ Ha je HCITOITCHOM
TIOCJIOBHOM IPaKCOM TProBI{a HaCTyIuiIa OMiIo KaKBa IITeTa, IITO 3HauM J1a Ou ¥ 'y TOM Cltydajy
MOIJIO Jid C€ MOCTaBH IMTAKe OATOBOPHOCTH TproBua (Bumu: Muxajnosuh, b., Henowmena
NOCN0BHA NPAKCA Y CABDEMEHUM YCI0BUMA NOCTo8arsa, ¢Tp. 810).

1 Gémez Pomar, FThe Unfair Commercial Practices Directive: A Law aBgonomics
PerspectiveBarcelona, 200Gioctymzo Ha anpecu: http:/Aww.indret.com/pdf/330_en.pdf, 05.
04. 2018.

12 Tupexrusa, wr. 2(h).

13 Durovic, M., nas. derno, ctp. 197.
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CTaHiapll TyMmMade y CKIaay ca CBOJUM HAIMOHAIHWAM TIPABHUM TPAIUIIMjama,
CXBaTalkUMa, PAaHUjOM CYACKOM TIpakcoM. TO CBakako He OW JIONPUHENO
CYIIITHHCKOM OCTBapWBalky OCHOBHOT IIJha JIMpekTHBe, a TO je NpuOmmKaBame
TIPABHIX MPABIIIA ApyKaBa wiakua EY 0 HeMOMITeHNM MOCIIOBHIM mpakcama.™

W mopen 3nadaja mmrama, Cyn mpasae EY Huje mo cam mao OMio Kakse
3HauYajHHUjEe CMEPHHIIE O 3HAYCHY CTaHAapAa MpodecHOoHATHE MaXme. JeaHa of
PETKHX CMEpHHUIIA, KOje je Cyd YIyTHO, BEOMa je OIILTE, alCTPaKkTHE MPUpOAE, U
CBOIM CE€ Ha 3aKJby4aK, N0 KOjer ce MoKe JOohW aHamm3oM campxwHe Behume
CTaHIap/a, Koje MpaBo TO3HAje. ,CapKUHA CTaHAapAa MPOQECHOHAHE TMAKELC
MeHa Ce y 3aBHCHOCTH OJf OKOMHOCTH ciydaja’.”> Hu Bommua 3a mpumeny
JupektuBe, Takohe, He maje OWIO KakaB ITyTOKAa3 3a TyMaucHke M TPHMEHY
craapa npodecronanne maxibe. '’ Mmak, ocToji HeKOIMKO TIPHMEpa U3 CyJICKe
Mpakce KOjU HaM Mory OapeM TpHONIDKHTH 3HAUCHE OBOI CTaHmapaa vy
MoTpoIIayKoM npasy EV.

Bpemna momena je mpuMeHa cTaHmapaa NpodeCHOHATHE MAKIE Y CIydajy
Mediaprint Y oBoM ciy4ajy NOCTaBUIIO CE MTUTambE J1a JIM MOryhHOCT yueriha y urpu
Ha cpehy, koja mpencrariba ,Harpaay” 3a KyloBUHY JHEBHUX HOBUHA TIPEICTABIhA
HETIOIITeHy MOcoBHY mpakcy. Cyn je 3ay3e0 CTAaHOBHIITE Jia OBAKBO TPIXKHIITHO
TIOHAIIAk-E¢ TPTOBI[A HHjEe y CYIPOTHOCTH Ca 3aXTeBUMa MPOPECHOHATHE TIXKELE U JIa
OHO HE TPEACTABJba HEMOLITCHY MOCIOBHY MPaKCy camO 300T YMELEHHUIIE A 3a
rojenHe ToTporade MoryhHoct ydemha y wrpum Ha cpehy HakoH KyIOBHHE
JIHEBHMX HOBHHA TIPEJICTABIbAa OCHOBHHU PAa3jior JIOHOIMICH:a EKOHOMCKE OJUTyKE O
KyroBHHA."’ BeoMa CIIMYHO UME-CHIYHO CTAEbE TI0CTojano je 1 caydajy Plus™®a Cyn
TpaBJIe je JOIIao 10 MCTOr 3aKJbydKa Kao 1 y ciaydajy Mediaprint V jemsom ciydajy
npen KanmenaprjoM 3a 3amTuTy KOHKYpEHIWje 1 moTpornada Pemyomuike [osscke,
oBa Kannenapuja ce u3jacHmwIa 0 MOCIOBHO] MPaKCH MPUBPETHOT JIPYIITBA KOje Ce
0aBM TPYXKAmkEM YCITyTa CaTeIMTCKOT TEJIEBU3HjCKOT TIPOrpama, a Koja rmojjpasyMeBa
ayTOMAaTCKO TIPOITY’KEEbe YTOBOpa O MPOJaju yCIIyTa ca MOTPOIIaYnMa, 3aKIbyYeHIM
Ha ozpehieHO Bpeme, MO WCTEKy BpEMEHa Tpajarka YroBopa, ako TOTpollad He

4 0 nocrojamy ormcanor npoGrema Bum Hip: Micklitz, H., The general clause on unfair
practices 36opurk pamosa: European Fair Trading Law: The Unfair Commer&lehctices
Directive, Farnham, 2006p. 99.

15I/Icmo, cip. 77.

6 By European CommissiorGuidance on the Implementation/Application of Divec
2005/29/EC on Unfair Commercial PracticeBrussels, 2016¢tp. 50-51. fioctymHo Ha:
http://eur-lex.europa.eu/legal-content/EN/TXT/?Q@iet EX%3A52016SC0163, 15.04.2018.)
Y Cmyuaj C-540/08, Mediaprint Zeitungs- und Zeitschriftenverlag GmbH @o. KG v.
‘Osterreich-Zeitungsverlag  GmiH  mocrymao  ma:  hitps://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:62008CJ0540&0id=1588314964&from=HR,
14.04.2019.

18 Cnysaj C-304/08, Zentrale zur Bekampfung unlauteren Wettbewerbs eV Plus
Warenhandelsgesellschaft mhiderymro sa: https:/feurdex.europa.eulegal-content/EN/TXTNHT
?2uri=CELEX:62008CJ0304&0id=1555617054732&from=HR04.2019.
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Tpemy3Me OmIo KOjy pammby yCMEpEeHy Ka OTKashBamy yroBopa. Kanmemapuja je
3ay3eia CTAHOBHINTE Ja OIMCAaHa TIIOCJIOBHA Mpakca IIPEeACTaB/ba HEMOIITEHY
MOCJIOBHY TpakCy, Ka0 M TO Ja jeé OHa MPOTHMBHA 3aXTeBUMa NpO(ecHOHAITHE
naxcbe.

[Nopen HaBegeHNX MpHIMEPa, KOjU HAM yKa3yjy Ha HaulHE TPUMEHE CTaHaapa
npodecnoHanne naxme npen Cymom mpasae EY, xao u mpen HaupoHaIHHM
opraHoM jemHe ap:kase wianuie EY, aHanmu3oM mpakce 1071a3uMo 0 jeTHOT BeoMa
BOKHOT M HEJBOCMICICHOT 3aKibyuka. Mako ce wi. 2. JIMpeKTHBE HHIMPEKTHO
Hamehe o0aBe3a TProBuMMa Ja y CBOjOj IOCIOBHO] MPaKCH Ca IMOTPOIIaYnMa
MOCTYNajy y CKJIaay ca CTaHAApIOM NpOQeCHOHATHE MaKEbe, MOIITOBABE OBOT
CTaH/iaplia He TPECTaBba YBEK M y CBAKOM CIIy4ajy rapaHimjy jaa onpeheHo
TPKUIITHO TIOHAIIAkEe Hehie TpencTaBibaTh HETOMITeHy TOCIOBHY mpakcy. Opa
UHECHMIIA HajOOJBE Ce MOYKE BHJICTH Ha mpumMepy cayuaja Teamd Travel’ V osom
ClIydajy, ayCTpHjcKa TypucTHYKa areHnmja Team4 Travelkoja ce 6aBria mpoaajom
OpraHN30BaHHUX TYPUCTHIKUX ITyTOBAaha NMalIa je 3aKJbYUeH YTOBOP Ca XOTENHjepoM
Y jeJHOM ayCTPHjCKOM CKHjallkoM LeHTpy. Oapembama yroBopa ca XOTEIHjepoM
Ouno je npeaBueHO Aa OBa areHIMja MMa eKCKITy3UBHO MPaBO MPOaje TYPUCTUIKUX
apamKMaHa Yy TOM XOTeIy M Jia XOTeJIHjep HEe CME CBOj€ CMEINTAjHEe KaIlalnuTeTe
CTAaBUTH Ha paclionaramke APYIHM TYpUCTHYKUM areHumjama. lloysmajyhm ce y
HaBeJIeHy YroBopHy ozapenOy Teamd Travel je pexiamupao cBOje apaHyKMaHe Y
TTIOMEHYTOM XOTEITy ¥y CBOjO] TIOCJIOBHOj TPAKCH j€ UCTUIIA0 Ja TH apamKMaHHd HE
MOT'Y J1a e KyTIe Y OMJIO K0jOj APYroj TYPUCTHUKO] areHItju. MehyTuM, xotenujep je
CYNIpPOTHO ofpendamMa yropopa CBOjeé CMEINTajHE KarmanuTere CTaBUO Ha
pacrioyarars¢ jOIl jemHO] ayCTPH|CKO] TYpPHCTHYKO] arcHIMjH, Koja je KacHHje
MOKpeHyJa TocTynak mpotus Teamd Traveh, maBomehu 1a je mocaoBHa mpaxca
peKIaMupama apamKMaHa y XOTely KOjH je MpeaMeT OBOT ciydaja oOMamyjyha
nocJioBHa mpakca y cmuciy upektuse. Cyzn je 3ay3e0 CTAHOBHILTE Ja TIOCIOBHA
npakca Team4 Travek npencraBiba 00Mamyjyhy MOCIOBHY TIPakCy y CKIaay ca il
6. JlupekTrBe, MaKo je HecropHo aa Team4 Travely KOHKpeTHOM Cilydajy Hije
TOCTYTIA0 MPOTHBHO 3aXTEBUMA TPO(ECHOHANHE MaKEbe.”"

Heka BpcTa myTokaza W CMepHHIIE 3a TyMauewmhe W IPUMEHY CTaHaap/aa
npodecHoHATHE TTAKELE MOXKE ce MPOoHahW U y caMoj NeHHUIMjH OBOT CTaHAAp/a,
caapxanoj y JupextrBr. OBOM Ae(UHHIN]OM NPOQEeCHOHATHA TTaXKEba CE IOBOIH Y

19 European Commission, Guidance on the ImplementAfiplication of Directive 2005/29/EC
on Unfair Commercial Practices, Brussels, 20i,51.

% Ciyuaj C-435/11, CHS Tour Services GmbH v. Team4 Travel Gmiaidrymso ma:
https://eur-lex.europa.eu/legal-content/HR/TXT/HTMri=CELEX:62011CJ0435&qid=1555
616251810&from=EN, 11.04.20109.

2 Hemo. 3a e o AHAM3UPAHOM CITyuajy ¥ omtyiw cyma sume: Siciliani, P., Gamper, H.,
Should a Finding of ‘Material Distortion’ under At Para 1 UCPD Raise an Unrebuttable
Presumption of Breach of the Duty of Professiordi&hce?, Journal ofEuropeanConsumer
andMarket lawop. 2/2013c1p. 225-229.
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Be3y ca KOHIICNTOM IOIITEHE TPXKHIITHE TIPAKCe U HAYEIIOM CAaBECHOCTH U TTONITEHA,
KOjY Cy JOOPO TO3HATH Y HAIMOHATHUM IPaBHUM CHUCTEMUMA AprkaBa wiaHuia EY.
[pu ToM, MpUMeHa TOIITEHE TPXKWIIHE MPAKCEe W HaveNla CABECHOCTH M TIOIITCHa
OrpaHMYCHA je 3HAYCIEM OBHMX HM3pa3a y OOJIaCTH TIOCIIOBaF-a TProBIA HHja
TIOCJTOBHA TIPaKCa j€ TPEAMET CIIopa y KOHKPETHOM CITydajy.

[Nomrena TpyxwuIHA TIpaKca Ce MPBU NMYT Y Mel)yHAPOTHUM TPaBHUM W3BOPHMA
NojaBJbyje joll y OKBHpY JnedHHHIMje HelojaiHe KoHkKypeHuuje y Ilapuckoj
KOHBEHIIH]H 32 3AIITHTY HHIyCTpHjcKe cBojure.>? U moper Tora, He Moxe ce pelint 1a
j€ 3Haueme TojMa IMOLITeHe TPKUILHE MPaKce TOBOJBHO jacHO. Hema muneme na ce
CTaHJAp/M TOIITEHE TPXKHUIIIHE Mpakce MOry Hah# y KOJIEKCMMa TIOCTIOBHE TIPaKCe
Tpro.ara, yIpyXXema Tpropara, puBPeIHIX KOMOpa H CII., T¢ Ja OBU KOJIEKCH MOTY
OWTH OJ1 3HAYaja 3a MPABUITHO CXBATame TIONITCHE TPIKUIITHE TIPAKCE Y KOHKPETHOM
cimy4ajy. C 003upoM J1a He TIOCTOju OMIIO KaKaB jacaH MoKa3aTesh 3Ha4CHa MOIITCHE
TPXKHUITHE TIpakce y mpaBy EY, kao HHM cyacke mpakce Koja ce OaBma OBHM
TUTALEM, JEIMHO MOTYhe U JIOTHYHO PEIIeHhe j€ TyMaueHmhe OBOT KOHIIETITA Y CKIIATy
Ca HaIMOHAJTHUM TIpaBUMa JprkaBa wianuia EY.

Haueno caBecHocTH W moOIITEHa MPEICTaB/ha BPXOBHO Hauesno rpahaHckor
npaBa, Koje TMOCeOHy MPUMEHY MMa y OOJHTaIliOHOM W TPUBPEITHOM YTOBOPHOM
npaBy.”” OHO je m3pa3 MopaJia, OJTHOCHO ,Karuja“ Kpo3 KOjy MOpaJiHEe BPEIHOCTH
nocTajy jeo npasa.”* TotoBo ommre mprxahena nedUHHIMja HAYEA CABECHOCTH 1
TOIITEa Y YTOBOPHOM TPaBy CBOJIM C€ Ha TMOTPeOy J]a cBaka YTOBOPHA CTpaHa y3Me
y 0031p ompaBaHe, JErHTHMHE HHTEpece Apyre crpane.”” Mako ce pajy o Hademy
KOj€ MPEJICTaBIba 3ajeIHIYKY MPABHY TCKOBUHY EBPOIICKOT YTOBOPHOT IpaBa, OHO
Iyro HHjEe WMajo, a HHU JaHaC HeMa y TOTIYHOCTH, jeIMHCTBEHO ,EBPOIICKO"
sraverse.”’ OBe Basba McTahi CXBATAmbe 110 KOME HAYCIO CABECHOCTH M ITOIITCHHA
¥Ma HEIITO Jpyradje 3Ha4YeHhe y MOTpOoIaykoM mpaBy EY, y omHOCY Ha HEroBo
OINIIITE 3HAYCHEC ¥ YTOBOPHOM TpaBy. [Ipema 0BOM cxBaTamy, HAUENO CABECHOCTH U
TOLIITeRbA TIPEICTABIbA jEIHOCTPaHy 00aBe3y TProBIa,’’ Koja Ce CAapyKHHCKH CBOMH
Ha HarpeJ HaBeJIeHY Ae(HHUI]Y CABECHOCTH U TOIITEHha: TProBall je Iy’KaH Ja y

%2 Pparis Convention for the Protection of Industrifroperty focrymHo Ha:

http:/Avww.inapi.cl/portal/normativa/603/article®85_recurso_1.pdfpmm un. 106wc.

2 Anmh, O., Mopan (emuka) y epahanckom npagy, 360pHUK panoBa: XapMOHH3aIlja
rpahaHckor npaBa y peruony, Mcrouno Capajeso, 2013 c1p. 4.

4 HesselinkM., The Concept of Good FajB6opruk panosa: Towards a European Civil Code,
Alphen aan den Rijn, 201dzp. 621.

% Storme,M., Good Faith and the Contents of Contracts in figan Private Law, Electronic
Journal of Comparative Ladp. 1/2003¢1p. 3.

% 33 neduHMIMjy Hadyelna CABECHOCTH M TOIITCHA y IOTPOLIAYKOM TPaBy BHIM: CIIydaj
C-415/11, Mohamed Aziz v. Caixa dEstalvis de CatglnTarragona i Manresa
(Catalunyacaixa),noctyriHo Ha:  http://curia.europa.eufjuris/document/documédjggssionid
=E98FDC0A431B6DEO53E95482E105C6F3?text=&docid=188pagelndex=0&doclang=
EN&mode=lIst&dir=&occ=first&part=1&cid=2457489, 121(2019.

27 Durovic, M., uas. deno, ctp. 103.
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MOCJIOBHOj TIPAKCH ca TIOTpOIIaviMa y3Me Y 003Up B FbUXOBE OTPaB/IaHe, JITUTHMHE
WHTEpece.

Amnanm3oM cranzapia npodecroHaiHe Naxmbe y npaBy EY 3akibydyjemo na oH
NpesICTaBiba CTaHIap/] MOHAIIaka TProBara nmpeMa MoTpoliaduMa Ha TPXKHIITY, Kao
M TO J]a ce PHMEHOM OBOT CTaHJap/ia 3aXTeBa OJ TProBalla BUIIH CTETICH MaXHe Y
OZIHOCY Ha JMIa Koja ce He OaBe mpodecnonantoM nenarHomhy. Takobe, Beh je
pPEUCHO Ja TOCTYName Yy CKJIaay ca CTaHIapaoM NpogecHOHATHE NaXme He
TIPe/ICTaB/ba TapaHldjy na he KOHKpeTHa IIOCIOBHA TIpakca TProBla OWTH
OKapakTepucaHa Kao TomTeHa. Hamepa eBpOICKOr 3aKOHOAABL@ Aa MPHUMEHY
cTaHzaapia Npo(ECHOHATHE MAKIE OJIAKIIA F-ETOBUM BE3MBAEEM 32 IOIITEHY
TPKUIHY TPaKCy M HA4yelno CaBECHOCTH M TMOIITEHha HHUje Yy MOTIIYHOCTH
crpoBesieHa. Mako ce pajy 0 mojMoBAMa KOjU Cy TIO3HATH Y JpyKaBaMa WIaHWIaMa
EY, onn Hemajy jenMHCTBEHO 3HauUeHe y paBy EY, a mOroroBo je HejacHO 3HAUYCH-E
KOHIIETITA TIOIITEHE TPYKUIITHE MPAKCEe M FEroB OJIHOC Ca MOCIOBHUM OOHYajuMa,
no0prM  oOWdajuma, IOOpHM TIOCTIOBHMM OOWYajuMa, IIOCIIOBHOM TIPAKCOM,
KOMEPLMJAJTHOM TPaKcoM W JPYTMM CJIMYHAM TOjMOBHMA., KOjH Cy MO3HAaTH Y
HaIIMOHAJIHAM NpaBUMa Jp:kaBa uianuia EY.

4. NMpocdecnoHanHa na)xta y Cprnckom npasy

33I1-oMm je crargaps npodhecHoHaATHE AKX Ne(hUHNCAH Ha BEOMA CIIMYaH, il
HE ¥ Ha TOTITYHO MIICHTUYaH HAYMH, Kao IITO je TO yUMbeHO y JIMpeKTrBH, Koja je
Owia mpeaMer jocagaimimbe aHammze. IIpema 33[1, mpodecroHanHa Nakkba je
noBehaHa Makma U BEIITHHA KOja Ce y MPAaBHOM IMPOMETY OCHOBAHO OYEKYje O
TProBIfa y TIOCJIOBaLY ca TIOTPOIIaYnMa, Y CKIIamy ca JoOprM oOMdajuMa 1 HauesioM
CaBECHOCTH U romTersa.” V3 aHammse HaBeene nedunnmje Hamehe ce motpeba 3a
yrBphUBameM ofHOCca u3Mel)y IpoheCHOHATHE TTAXKELE U MTAKELE JI00POT CTPYUHhaka,
KOjy Halle OOJMIalMoHO TMPaBO OJABHO TMO3HAje, Ka0 U MoTpeda 3a MOjallbeheM
rmojMa o0pux oOMYaja W FLUXOBOT OHOCA Ca KOHIICIITOM TIOIITEHE TP KHIITHE
TpaKce, KOju ce KOpUCTH Y JIUpeKTUBH.

Jlo6po je mo3naro ja 3akoH 0 obauranuoHuM oHocuma Peryonuke Cpouje (y
masbeM Texery: 300)?° nosHaje TpH paIHYKTa CTENCHA TIAXKBE KOja e IIPHMEELY]Y
Ha MOHAIIAkE YYECHHUKA Y OOJIUTaIlIOHOM OTHOCY TIPHJIMKOM M3BPINABabha FIXOBUX
00aBe3a: maxmy 00por JoMahnHa, MKy JOOPOr MPUBPESTHUKA U MAXKELY J00por
crpyumsaka.*® [Taxesa 100por goMalifHa je CTereH Maxebe KOjH Ce 3aXTeBa OJf JIHIA
IpH  BpIICHY 00aBe3a U3 rpal)aHCKO-TIPaBHUX OOJIMTalMOHMX OjHOoca. [lakma
J0OpOr MPUBPEAHHUKA TOApa3yMeBa CTETICH MaXKHe KOjH Ce 3aXTeBa OJ] YYECHHKA
O0JIMTalMOHUX OTHOCA KOjU ce OaBe MpUBPEAHOM JenatHomthy (MpUBpeIHO-TIPAaBHI

283311, wn. Stau. 15.

2 Crnyocoenu muem CDOPJ, 6p. 29/78, 39/85, 45/89 omnyka YCJ u 57/89, Cryorcoenu micm
CPJ, 6p. 31/93u Cryorcoernu muem CIT, 6p. 1/2003 -YcrapHa moBesba.

%9300, un. 18.
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O0JIMTAIMOHN OJHOCH), ¥ TO Y OHHUM OOJIMTAllHOHHM OJHOCHMA KOjH Ce 3aCHHUBA]y
TIpH BpLICHY HUXOBE CIOpeHe, MOMONHE, a He MPETeXKHE MPUBPEAHE JIETATHOCTH.
Hajsummm crenen naxe je naxma 100por ctpyumaka. To je mojayaHa naxma Koja
ce MpUMEbYje Ha JINIA Koja ce 0aBe PUBPETHOM JIeNIaTHOIINY, ¥ TO Y M3BPIIABAKY
o0aBe3a U3 HUXOBE MPO(ECHOHATHE eTATHOCTH (OCHOBHE, TPETEKHE JSTATHOCTH
KOjy 00aBibajy). Y OBOM CIy4ajy, YYCCHUK Y OOJMIallMOHOM OJIHOCY Iy)KaH je
nocTymati ca mosehaHOM NaKEOM, INpPEMa MPABIINMA CIpyKe M OOMuajuma.’’
[IpexycnoB 3a TpuUMeHy HAJBHINIET CTEleHA MaXIkE j€ TIOCTOjarhe IOCCOHMX,
TEXHUYKMX TIPaBUIa TIPEAMETHE CTPyKE KO0jOj CTPYUHO JIHMIIE MpUMaga 1 OOMYajHUX
NpaBUiia KapakTepUCTHYHHX 32 Ty CTpyKy. HecmopHo je 1a oBa mpaBuia moctoje,
npuMepa pajiy, y o0IacTi u3Boljera rpaljleBUHCKIX pajioBa, MPeB03a, OCHIYPamba,
Typy3Ma HTI.

Crangapa npodecnonanue naxme, npeasuher 33[1-om, kao jenan o ycrnosa u3
TeHEepasTHe KJIay3yJie HETOITeHe ITOCIOBHE MpaKce, HajOMMKH je CTaHIapIy MaXbe
noopor crpyumaka u3 300. N3smely ananmupanmx cTaHmapaa Maxme MocTojaa je
W M3BECHAa TEPMHUHOJIOIIKA CIMYHOCT y HalleM paHujeM mpay. Omiure y3aHce 3a
npoMer poboM u3 1954, romume®” rosHaBane Cy TPABHIO O MPOPecuoHaIHO]
OJITOBOPHOCTH, OIHOCHO ITOCEOHO] TMAKE-M JIMIA Koja ce mpodecHoHamHo OaBe
npuBpeHoM  genatsomthy.  TIpaBmio o  mpod)eCHOHATHOj — OITOBOPHOCTH
NpecTaB/ba OCHOBY Ha KO0jOj je KacHWje wu3rpaljeH cTaHmapA HaXmbe ao0por
crpyumaka y 300.%

Wamehy cranmapna mnpodecnoHaiHe TaXme M CTaHaapia MaXeme T00por
CTpy4baka TMOCTOje M3BECHE CIMYHOCTH. U jemaH W Apyru craHmapd KpUTEpHjyM
TIKELE TIOCTABIhAjy HA O0jEKTHBaH, aricTpakTaH HauwH. OHKM HE T0Na3e OJl JINJHHX
OKOJTHOCTH TProBaifa, OHOCHO CTPYYHMX Jia (fmpodecroHaaia) Kao y4ecHuKa y
O0JIMrallMOHUM OJJTHOCHMA, HUTH OJl TIAXKILE KOjy OHM MHA4e TOKIAmbajy y CBOjUM
nocioBuMa, Beh o1 0coOMHA U CKJIOHOCTH MPOCEYHOT TProOBIIA, OJHOCHO MPOCEYHOT
CTPY4YHOT JIWIIa, KOje OBa JIMIIa MMAjy y TocioBamy. Tprosar y cmucoy 33I[1-a,
neduHricaH Kao TpaBHO WM (DU3UYKO JIMIIEC KOje HACTYIA Ha TPXKUINTY Y OKBHPY
CBOje TOCTIOBHE JENATHOCTH HIH y Jpyre KOMEpLMjalHe CBPXE, > HECIOPHO je
CTPYYHO JIMIIE, OHOCHO JIMIIE KOje ce OaBH IMPOhECHOHAITHOM JICJIATHOIINY Y CMHUCITY
300, ma ce Ha W3BpIIABAE HHETOBHX O0aBe3a M3 OOJMralMoOHMX OJHOCA ca
MOTpOLIAYMMa TIPUMEIbYj€ U CTaHAAPI MaXKE-E J0OPOT CTPYUHHaKa.

Mehytum, u3mely cranpapaa npodecnoHaHe NMaXie W CTaHAapAa MaKbe
TOOpor CTpy4mhaka MocToje W HeKe 3HavajHe paznuke. Ca jemHe cTpaHe, CTaHaap.

1300, un. 18cr. 2.

32Cyoncoenu muem ®HPJ, 6p. 15/1954Cayoiceru aucm CPPJ, 6p. 29/1978 sp. 3axoH.

33 IIpu oweHM OATOBOPHOCTH 3a HAKHAY ILITETE Y3WMa Ce y OO3Hp M TOCeOHA [AKHA KOjy
CTpaHIM OJIrOBOPHO] 32 LITETY HAJlaXKy IpaBmia cTpyke (y3aHca 6p. 234).

34 Mcro npasrio canprxn n Kozexe nociosre errke [Tpusperre komope Cpouje y wi. 18cr. 1.
(Cnyorcbenu anacnux Penyonuxe Cpbuje, 6p. 1/2006).

353317, u1. 5Tau. 2.
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npodecHoOHATTHE TAKILE TPUMEEYjy CE Yy TIOCIOBHO] TPAaKCH TPTOBIA IpeMa
notpoutady. [TocioBHa Tpakca je CBaKO UMILCH-E MM HEUHILEH-E TProBld, HAUMH
HETOBOI" MIOCIIOBAha MM TPEACTaBbamba 1 TMOCIOBHA KOMYHHKAIWja, YKIbYdyjyhu
OTTIAIIABAE KOj€ j& HEMOCPEOHO TIOBE3aHO Ca IPOMOIWjOM, TPOAajoM WA
HCIIOpyKoM Tipom3Boia rorpomraunva.® Mako to 33[1 He Hpommcyje M3pHUHTO,
NPHJIMKOM TyMadera MojMa MOoCIoBHE Mpakce Tpeba mohu o oapende upekTuse,
KOja OBOM TI0jMY J1aje BeoMa LIMPOKO 3Ha4YeHe, 00yxBarajyhu lrMe CBaKy IOCIOBHY
MpaKCy TPro.lia MpeMa MOTPOIIady #pe, MOKOM W HAKOH TIOCIIOBHE TPaHCAKIHUje Y
Be3u ca mpou3BoaoM.>’ To 3HAauM J1a TI0jaM IOCIIOBHE TpaKce 00yXBaTa, Ha TIPHMED,
CBE BpCTE PEKJIaMHpara MPOU3BOA, KOjH MOTY, alld U HE MOPajy Jla pe3yiTHpajy
3aKJbyUeHeM yropopa ca morpomadeM. Y IIpeamOymm JlupektrBe je moceOHO
HarJameHo Jia MOCcTOjake YTOBOPHOT OjHOca m3Meljy TproBlla W TOTpoIlada HUje
HEOITXOJ[aH YCJIOB 3a IPHMEHY 3a0paHe HEIOIITEHe TI0CIOBHE Hpakce.”> [10CIOBHOM
npakcoM oOyxBaheHa je W Ipakca KOjy Tprosall MpPHMEHYje MpeMa MOTpoIadnMa
HAKOH 3aKJbyderba yTOBOpa, 00MUHO y T3B. rocTpomajuoj dasu.>® Ca apyre crpare,
CTaHzAapl NaXmke J00por CTpyumaka NMpHMERYjy Ce y H3BpIlaBamy 00aBe3a U3
obsmranuonor omHoca (mrro Hajuerhie MoapasyMeBa YrOBOPHHU OJHOC, YTOBOpP je
HECTIOPHO HAjBKHH]H U HAjpaCIIPOCTPAEbCHU]H H3BOP OOIHrarpoHor oxHoca).*’ 13
HaBeJCHOT TPOM3HIIa3H Jja e CTaHAapl NMpodecnoHanHe NaKbe NpUMebYje, Kako y
YTOBOPHMM, TaKO M Y BaHyTOBOPHUM OJJHOCHMA, JIOK je MPHMEHa CTaHAApAa MaKbe
JOOpOTr CTpydmaKa OrpaHrdeHa Ha oOnuranyone omHoce. OBre BaJba HATTIACUTH, a
nMajyhu y BUTy TIPETXOHO U3pEUeHY KOHCTATaITH]y, 1a YIOTpeOda TepMHUHa ,, IPaBHA
npomeT” y OKBUpY AeUHHUIIM]E CTaHAapaa NpodeCHOHATIHE aKbE HHje UCIIpaBHa.
IpaBan mpomer ce y nomahoj nmreparypu AeduHHIIE Kao ,mpena3 (mpeHoc)
cyOjekTuBHUX TipaBa W obaBe3a (WM FHUXOBHMX CKYIIOBA) Ca jEOHOT CyOjeKTa
(IpaBHOT TIpEeTXONHMKA) HA Apyror (mpasHor crmenbernka)‘.*’ TIpaBHE mpoMeT
TIPETIIOCTaBIba IPEHOCHBOCT TIPaBa, > Koja HUje YCIIOB MOCTOjarba OCTOBHE MPAKCE
TProBIla TIpeMa IIOTPOIIady Ha KOjy Ce TPUMEEbYyje CTaHmapd IpodecHOHATHE
TaXKHbE.

W3mely ananmm3upanux craHzapaa NaKebe MOCTOjU Pa3IuKa Uy CaIpKUHCKOM
cvmucity. CampyKeiHa CTaHAApIa MaK-E JOOPOr CTpydmaka ofpeleHa je mpaBrImMa
CTpyKE W obuuajuma, TOK je CampKFHa CTaHmapaa MakKme T00por CTpydmaka
onpeheHa Odobpum obuyajuma W HAYETIOM CAaBECHOCTH U TMOIITeHA. MehyTum,
00WYaju Kao eNeMEHT CTaHzapraa Mpo)eCHOHATHE MaXme W J0OpH 00WYaju Kao
eNIeMEHT CTaHap/1 MPO(HECHOHATTHE TTAXKELE HUCY HCTH TI0]MOBH.

%% 3311, w. Srau. 19.

37 Jupekruea, wi. 3cr. 1.

38 By [peambyoty Jlupexrise, Tad. 13.

¥0 TIOCJIOBHOj TIPaKCH Y TOCTIIposiajHoj (azy, Bumm: Muxajinosuh b., Henowmena nocnogna

npakca y cagpemMenuM ycuosuma nociosarsd, cp. 805-806.

40 paymh, J., Obnueayuono npaso, beorpan, 2008 cp. 68.

:Z Cranxosuh, O. (t1aBHK YpenHUK), Jlexcukon epahanckoe npaea, beorpan, 1996 ctp. 533.
Hcmo.
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Jobpu obmuaju moctamm cy aeo 300 W3MeHama 1 JIOIyHaMa OBOT' 3aKOHA W3
1993. rogure. 300 y pasmumumtuM onpenbama ymyhyje Ha TpuMeHy A0OpHX
obuyaja. Tako, Ha pumep, 300 onpelyyje na cy crpaHe y OOIUTAIIMOHIM OJTHOCHMA
cIo0oIHe, y TPaHUIaMa TPUHYTHHUX TIPOTIKCA, jJABHOT TIOPETKa U 00Opux obuuaja, na
CBOje ONHOCE ypeme Mo CBOjoj BOJbHL™ Mako y INpaBHO] JHTEpaTypH IOCTOjE
pa3IMuKTa CTAHOBHILTA O TIOjMY 10OpHX 0OMYaja, MPeoBiaaBa CXBaTabe 1a Ce MOJ
OBIM IIOJMOM TMOJ[pa3yMeBajy MOpajHa TpaBWia JAPYyLITBA, OXHOCHO IPaBHUIIA
ernke.* JloGpu 06M4aju TIpeCTaBIbajy CHHOHMM 3a TpaBiia Mopama.*® Yak ce, y
HAIlIOj CTapyjoj JHMTEepaTypy, HaBOAM Jia JOOpH OOMYaju MPEACTaBbajy jedaH Ox
acriexaTa jaBHor nopetka.’” Hajehu Gpoj eBpOICKUX TpaBHIKA CMATpa J1a Cy J00pH
00MH9ajH HAj6IVKH OHOME IITO Ce 30BE IPABHH H MOCIOBHA MopalL.’ HecropHo je
Tia 700py 0OW9aji HIICY MUCTO IIITO ¥ JOOPH ITOCTIOBHH 00MYajH. 3a HAIlla pa3MaTpamba
1ojam Z0OpHX TOCIOBHHUX 00MYaja HYje Off 3Hauaja, jep ce OH He KOPUCTH MPUITHKOM
nebuHACarbA CTAaHIap/Ia IPO(ECHOHAHE TTaXbe y Hamem 33[1-y.*

Jaxre, nobpu oOWdaju y CPIICKOM TIpaBy TPEICTaBJbajy HEMHMCaHAa MOpPATHA
NpaBuiia Koja OApakaBajy OCHOBHE, TeMeJbHE BPEIHOCTH W NPUHLIMIIE HA KOjuMa je
3aCHOBaHO Hamie apymTBo. OBako cxBaheHrn m00py 0OOWMYaju HUCY TIPOHM3BOI
MOCJIOBHE TIpakce Tprosama (nako Ou Tpedano ma Oyay HeH JI€0), HUTH Ce 3axXTeBa
MOCTOjambe TYTOTPAJHOCTH M CBECTH O HbMXOBO] 00aBE3HOCTH, KOjU MPEACTABIbAjy
omnuite npuxsaheHe mpeaycioBe IpuMeHe oonyaja. JJoOpu oOnyaju 3anpaBo U HHUCY
00MYaju y TpaBOM CMHCIY T€ PEud, Ia 3aTo IHMX HEe CMEMO IOMCTOBehMBaTH ca
o0mJajuMa, KOjU TIPEACTaBJbajy jelaH Off eleMeHaTa Ha OCHOBY KOJUX C€ BpIIH
MpoLIeHa MOHAIIAba CTPYYHOT JIMIIA Y CKIIa/y ca MaKeoM JoOpor ctpyumaka u3 300.

OnHoc moOpux obmyaja u3 33I1 u momTeHe TpXKuIIHE Tpakce nu3 J{upekTruBse
n3azuBa onpehene mureme. Ha mpBoM MecTy, HECTOPHO je Jja HAIll 3aKOHOJIABall
NPHIMKOM UMIUIEMEHTaNu]je IeGUHHULIje MPOpeCHOHATHE NaKBE YMECTO KOHLIETITA
TIOIITEHE TPKUILHE TpaKce KOpucTH Ao0pe obdmuaje. OBe youaBamMo HEOCIEAHY
nMmIUieMeHTaImjy Jlupekture, koja Huje Oe3HadajHa. Hamme, /lupekTrBa KOHIIETIT
TOIIITEHE TPXKUIITHE MPaKCe JOBOAM Y Be3y ca 3HAYCHEM OBOT KOHIIETITA Y OKBHPY
JIEIATHOCTH KOjy TproBall o0aBjba (NMpEIMET IOCIOBama TpPro.ia). JlMpekTuBa
MoNia3d Of TPETHOCTaBKEe Ja CBaKy NPHBPEIHY JENATHOCT KapaKTEpHIIe

300, . 10.

*4 Muhosuh, M., Tpeosauxu o6uuaju, Kparyjesar, 2000 c1p. 35.

45 Hemo, cp. 41.

6 [epoeuh, C., Vioea saunpasnux nopmu y npasy, I'nacauk [pasror daxynrera y Kparyjesiry,
ikosicka roguna 1980/1981¢tp. 147.

4 Hapuh, C., Bunyc, J., Byphes, A., Auewak, ., Meljynapooro nocnosro npaso, Hosu Can,
2007 cp. 69.

8 0 mojMy OGPHX TIOCIOBHIX obruaja Bumm: Muhosuh, M., Tpeosauku obuuaju u 3axon o
obmzayuonum oonocuma, I'macHuk npasa, op. 4/1992 c1p. 220-222 1 8amko 111, Buwue spujede
000pu 0buuaju He2o dobpu 3axomu, TIpaBHu KUBOT, Op. 6-7/1986¢tp. 702-704]Isetuh, P., Joopu
nocnosHu oouuaju, 300pHUK pasioBa: PEKOHCTPYKIHja mpaBHOT cucTeMa JyrociiaBuje Ha OCHOBaMa
cnoboyie, ISMOKpaTHje, TpKUILTA i cotmjasHe mpasze, Hosu Caz, 2000c1p. 208-210.
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»crenuduuHa” morreHa TpokuiHa npakca. 331, mak, He cy)kaBa IPUMEHY JT0OPHX
o0uyaja caMoO Ha OHE KOjU TOCTOj€ Y OKBHPY KOHKPETHE MPUBPEAHE AETaTHOCTH
Tprosua, Beh ,OoTBapa Bpara“ 3a NpuUMeHy CBHX I00pux obOudaja. Beh cmo
KOHCTATOBAIM Ja KOHIIENT ITOIITEHE TPIXKHITHE IpaKkce HUje jacHO ACeHUHHCAH Y
rotpomiadkoM TipaBy EY u ma 1o Hamehe motpedy ,HampoHaTHE" TPUMEHE U
TyMauera OBOT KoHIlenTa. Mnak, ,HallMoHaIHa" TIpUMEHA M TyMadeHhe¢ OrPaHUUCHU
Cy OCHOBHUM 3HAu€H-EM OBOT' KOHIeNTa. YnHu ce ja Kopumheme peun ,mpakca” y
notpomiaykoM mipay EY ynyhyje Ha unbeHHITy 12 MOIITeHa TPKUIIHA Tpakca He
o0yxBara camo IpaBUjia MOpaia U MOCIOBHE €THKE, IITO j& CaapXkaj rmojMa To0pux
obuJaja y CprickoM OOJIUTAIIMOHOM TIPaBy.

5. 3akspyuak

Cranzmapn npodecHoHANHE NaXKHE je NMpaBHU CTaHAapAd KojuM ce Oimmke
onpelyje cTemeH Naxee, KOjU TProeail Tpeba a HCIOJBH Y IOCJIOBHO] IPAKCH
ycMepeHoj mTpema ToTpormaumMa. OBaj TpaBHH CTaHIApA j€ yBEAEH Y
TEPMHUHOJIOTH]y TOTporaukor npasa EY yceajameMm JMpekTrBe O HEMOLITEHHM
TIOCJIOBHUM ITpaKcaMa, Kao jeflaH OJf YCIIoBa 3a YTBPHHBAE ITOCTOjamha HEIOIMITCHE
MOCJIOBHE TIpaKce, MpeiBU)EHNX TeHEepPATHOM KIay3ylioM. Y JIOCaJIallliho] TpaKch
npuMeHe JlupekTHBe caipKMHa CTaHZapaa NpodecHoHalHe MNaKkbe HUje
npersHAje oapehena. HecropHo je aa je mpupona cBakor MpaBHOT CTaHIap/a TaKBa
Jla FEroBa CaIp)KMHA HE MOKE OWTH KOHKPETHO, Tpemn3HO onpeheHa. A,
MOCTOjarb€ ITyTOKAa3a, BOIMYA, CMEpPHMIIA 32 TyMademhe OBOI CTaHgapaa je
HEOITXO/IHO, Kako OH ce OcTBapwia jeqHooOpa3Ha MpUMEHa NpaBijia O HEMOLITeHO]
TIOCJTOBHO] TIPAaKCH Y 3eMJbaMa wianuama EY.

Mvmmementarjom JlupektuBe EY 0 HENMOIITEHWM ITOCTIOBHMM TIpaKcama,
npodecHoHANTHA NMAXKEHa MOCTala je €0 U CPIICKOT MOTPOIIAYKOT MpaBa. Y CpIICKOM
npaBy, MpogecHOHaTHA HMaXba je 00JIMK HCTIOJbaBamka NaXKI-Ee JOOPOT CTPYUHbhakKa,
KOjy Hallle OOJIMrallloHO MpaBo Beh JelieHWjaMa mo3naje. Mnak, msmely cranmapma
npodecroHaNHe MaXbEe U CTaHAap/a Maxmbe JoOpor CTpyUmbaka MocToje pasiuke y
NOMJIey BUXOBOT MOJpYYja IPUMEHE, CaapyKUHE M 3HAa4aja HUXOBOT MOLITOBAbA.
[NomroBame cranmapna npodecnoHa HE MaXKEke HE TMpyKa TMOTIYHY CHUTYPHOCT
TPrOBILy /1a FEroBa MOCJIOBHA Mpakca Hehe OMTH OKapaKTepucaHa Kao HelOIITeHa,
LITO je MOCTEAWIA T3B. TPOCTENEHOT MPUCTYNA TPABHOM DETYIIHCAY HETOIITEHE
TIOCIIOBHE TIpaKce, KOjH je CPIICKO IMPaBo IMpey3esio u3 mpasa EY.
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PROFESSIONAL DILIGENCE: LEGAL STANDARD FOR
DETERMINATION OF EXISTENCE OF UNFAIR
COMMERCIAL PRACTICE

Summary

The subject of this paper is the analysis of taedstrd of professional diligence,
as one of the requirements for the existence afrusdmmercial practice in the EU
law and Serbian law. The author in this paper asedythe concept of professional
diligence in the EU Directive on unfair commergedctice, as well as in the Law on
Consumer Protection of the Republic of Serbia f2@1v. The special attention has
been dedicated to the interpretation of standanorofessional diligence by the Court
of Justice of the European Union, to the relatigmsbf this standard with the
standard of care of good professional in the Serkasv, as well as to the concept of
good usages in the Serbian law which have beeninseefinition of professional
diligence. At the end of the paper, the author kales about the meaning and role of
professional diligence in the EU law and Serbiam.la

Key words:profesional diligence, unfair commercial practiéegal standard,
good usages, honest market practice.
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