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MOCTXYMHO 3AYERE Y EBPOINCKUM NPABUMA
M HOBOM CPICKOM 3AKOHOAABCTBY™

Peznume

Moeyhnocm  uysamwa penpodykmuenoe mamepujana (penpooyKmueHux
henuja, mrxusa u panux emOpuUOHA) U RUXO8A OOYHUja ynompebda y3 nomoh
Memooda Xymane acucmupaue npoxpeayuje 3a uzasugarbe mpyoumohe u poherbe
demema, nomepajy epanuye hepmuine cHoCOOHOCU NOjedUHYA HA 8peme Kaod
OH suwie Huje y acusomy. byoyhu oa meduyuncrka uz6006u80CmM NOCMXYMHOS
3auelia YHOCU pesonyyujy y 00CKOpauibU KOHYEenm /by0CcKo2 penpooyKmMueHoz2
nomeHyujaia, npeomMem Aymoposoe UHMepecogara y 080M paody je
caznedasare KAKo ce cagpemMeHda e8pONCKA U CPHCKO Npaeo 00HOCe npemd
NUMarsy 1we206e OONYUMeHoCmu.

Haxon npedcmaswara wma ce noopazymesa nod NOCMXyMHOM ONI00HOM
U 3awmo je oHa npeomem OpojHUX Oebama, aymop Hana3u 0a céecd HeKOIUKO
EBPONCKUX 3AKOH00ABCMABA UMA OIA20HAKIOH 00OHOC npema 080j mozyhinocmu,
00K je sehuna 3abparyje uiu ce naxk, o 0gome He usjaurbasa. Ananuzupajyhu
00pedbe 10802 3aKOHA O OUOMEOUYUHCKU NOMNOMOSHYMO] ONi100ibU Koje ce
00HOCE HA 08y MEMAMUKY, Aymop KOHCcmamyje 0a ce CpucKko npago NPUKIOHUIO
cmagy egponcke eehumne - KOO HAC NOCMXYMHA ONIOOA HUje donyuimeHnda. Y
3a8puwHOM 0eny paoa aymop U3HOCU apeymMenme 3d U HPOMUE 08aK802 peulerbd
U 3aKmyuyje 0a npemedxcy OHu Koju 00nyumeHoCn nOCmMXymMHoz2 3auelia He uune
ONPAasoOaHUM.

Kuwyune peuu. 6uomeouyuHcku HOMHOMOSHYMA ONI0ORA, NOCHMXYMHO
3auehie, npaso Ha npoxpeayujy, Hajoo LU unmepec oemema.

" Pax je HarmcaH y okBHpY npojexta [IpasHor dakynrera Yrusepsutera y Kparyjesmy XXI
6ex — sex ycayea u Yemyoienoe npasa, op. 179012 koju ¢unancupa MHHHCTApCTBO 3a
MIPOCBETE, HAyKe U TEXHOJIOMIKOT pa3Boja Pemybmmke Cpouje.
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1. YBoaHa pa3MaTpama

300r HEIIOAHOCTH MHOIM MapoBH,” Kao ¥ MOjeIMHIM, HHCY Y CTamy Ja
HCITyHE CBOjy JKeJby 3a MOTOMCTBOM. Omamame (EpTHIHE CIIOCOOHOCTH
CTAaHOBHMIIITBA Yy pENPOAYKTHBHOM TIEpHOMy, HAMETHYJO je moTpedy 3a
pelllaBaEmbeM OBOT 3IPABCTBEHOr MpolieMa IIOOANHOr KapakTepa,” KOjH HHje
mumowutiao Hu Cpowujy. bpojHa ucTpakuBama y 00JIacTi OMOMEUITIHE, TCHETHKE,
a ToceOHO y JIOMEHY pa3Boja PEMPOAYKTUBHHUX TEXHOJOTH]ja, pE3yITHpaIa Cy
W3HANAKCHEM  Pa3IMUUTUX MeTola — TEpalMjCKUX IMOCTyNaKa Jieuema
HEIUIOMHOCTH, OJf OHHX jeJHOCTABHHMjUX KaKBa je BEITAYKA MHCEMHHAIM]a, 10
OHHWX, HANpEeTHUjUX, KOJU C€ y OYnMa OOMYHOI YOBEKA TpaHWUYE Ca HAYIHOM
¢anractikom. [lpuMeHa OBHX, HAYYHO WHOBAaTUBHHUX METO/Ia OMOMEIUITMHCKH
notnomoruyte omionsmse (y mabem tekery: BMIIO), ysena je peBonmyiwjy y
JOCKOPAIlllbl  KOHLIENT TeHEPaIljCKOT HACHTUTETa, TIOPOJHIE U JBYICKOT
PeIPOIKTHBHOT TIOTEHIjaa.”

Jlucra MeTona XymMaHe acHCTUpaHe IIPOKpealrje BPEeMEHOM Ce IIUpHIa, ca
TEHJCHIIMjOM JajkeT pacTa. Y Iy CIaaajy. - Hampen TOMEHyTa BelTadka
WHCEMUHAIMja, TJe CE JKCHCKA jajHa henmrja OIUTONM BEIMTAYKHAM YHOIICHEM
cemeHux henuja y BaruHy Wi yrepyc. OHa MO)Ke OUTH XOMOJIOTHA (aKo ceMeHe
henmuje npunazajy mapTHepy JKeHe), XeTepoJiorHa (ako Mpuranajy IOHOPY), WK
KOMOWHOBaHa, - BaHTEJIECHa OIUToAma ((peprimsanyija in Vitro), rae ce ommozma
jajue henmje jxeHe ceMeHOM MapTHepa (MM IOHOpa) BPIIM Y Ja00paTOPH)jCKUM
ycrnoBiMa (y CTakiIeHO] TOCYIM) M HEKOJMKO [aHa KacHWje, HaKOH INTO je
ortoheHa jajua henmuja movena ma ce €M, BPIIN ce BeHo Bpahame (Tparchep) y
MaTepHIly; - TpaHCc(ep TaMeTa, YHOIICHE HEOIUIohemke jajHe M MYIIKHX CEMEHHUX
hemuja y jajoBox rme ce odekyje QepTHiaM3alnmja; - TpaHcep 3UroTa, YHOIICHE
ortoheHe jajHe hemuje y jajoBox, yMecTo y MaTepuIly; - BaHTEIEeCHA OIUIO/hA Ca
MIPEUMIUIATAIIMOHOM TEHCKOM JTHjarHOCTHKOM H CEIICKITHjOM, KOja ce MPHMEYje
KaJia 3a TO MOCTOj€ MEAUIMHCKH pa3iioru (MCTopHja rmodayaja MalyjeHTKUBE W

! Pesynraty neTpaiBama CIPOBENCHNX Y 3aTiaIHOSBPONICKIM 3eMJbaMa KpajeM JIBajleceTor
Beka roBope na 20% mapTHepa (CBakW TIeTH MMap) y PENPOMYKTHBHAM TOJWHAMA WMajy
npobiieM y ocTBapuBamy poaurtesbetsa. HaseneHo npema, dpawkuh, M., Ilopoouunonpasnu
acnexmu apmugpuyujenre uncemunayuje, Auaim Ipasror ¢dakyarera y Beorpany, 6p. 4/1992,
crp. 262.

2 Mpema WutepHammononoj Kiacubukaimjn Gomectd MH(EPTHIMTET j€  6OJeCT
PENpOIyKTHBHOTI chcTeMa aozpelyje ce kKao HEeYCIEIHOCT Y HOCTU3aby KIMHUYKE TpyaHohe
HakoH 12 1 BuIlle MecelH yrpaxkibapamka HezaTuheHor cekeyanHor oaHoca. Bunern, World
Health Organization, International Classificatidi@eases, 10th Revision, 2011.

% OBo je crapa 1 BeoMa pacIpOCTpamCHA METO/Ia, ca HajBehim yTHIajeM Ha HUBO pahama.
Bumre o oome, JleBeumh, M., Pa3goj penpocenemuke u reHu OemMospaghcku acnexkmu,
CranoBHUIITBO, Op. 1-4/2004¢1p. 47.

* Grammaticaki-Alexiou, A.Artificial Reproduction Technologies and Confliétlaws: An
Initial Approach,Louisiana Law Review, vol. 60, no. 4/2000, p. 1115
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TeHETCKH PH3HULM Jia IeTe HACIEeM HEeU3JIeUrBe OOJNECTH OJ CBOJHX POIHTEhA); -
3aMp3aBambe  (KpHONpe3epBalyja) PENpoAyKTUBHUX henuja, TKUBA W PaHUX
eMOPHOHA, Y LBy HHXOBOT UyBaa U KacHHje ynorpede y nocrymiuma BMIIO;
- Cyporar MaTeprHCTBO, KOje Moipa3yMeBa IocTojamke Tpehe ocobe, cyporaTt Majke,
y 4Hjy ce MaTepHIly BPIIH TpaHc(hep paHOT eMOPHOHA IPYTor Mapa; - KIOHUPAbE,
0ECIIOIHO pa3MHOXKABALE U APYTE.

[lpumena oBux MeTozma y TpakcH, HEM30€XKHO, JOTHYe OpojHA W Hagacse
JeNMKaTHa IHUTalka XyMaHE pPelpoIyKIMje, JbYICKMX IIpaBa, OAHOCA YHYTap
NOpoUIE, NHTAka MMOBMHe M Haciehupama.’ OBHM je HacTana moTpeba 3a
MPaBHOM PETYNALWjOM OBHUX MpOLEAypa, Y HACTOjamy Ja ce, monasehn ox cBpxe
BHUXOBE TPUMEHE, M3Hal)e NMpUXBaT/bMBa, ajli W Hy)KHA Mepa YIUIMBa IpaBa y
HAyKy M MeIMIuHy.. BpojHa IHTama M3MCKMBANA Cy aleKBaTHO pememe. Ko cy
TUTYJapy MpaBa Ha IpOKpeanujy y3 momoh ouomenummae? JJokie cexxe 0BO MpaBo
Y J1a JIU OHO YKJbydyje N300p HauMHA MPOKpealldje U yciaoBa 1o kKojuma he ce ona
necutu? [la 1m oHO 3Ha4M U TpaBo Ha nere? Jla mu Tpeba IOmyCTUTH TOCTXYMHY
OIUIOAY, OAHOCHO 3auehe u poherse /ere HaKOH CMPTH jeAHOT WM 00a JHIa O
KOjHX TTOTHYE PENPOLYyKTHBHU MaTeprjall Wil He? AKO je OAroBOp TO3UTHBaH, 1O
KOjUM yCJIOBUMA?

OBuM cTynmamMo Ha TepeH NOcTXyMHOr 3adeha Koje je mpeaMer Harer
HHTEpecOBama y OBOM pafy, a Koje je ToauHaMa yHa3aj MOBOJ HU3a IOJIEMHUKA Y
CTPYYHO] JINTEpaTypy U 3aKOHOJABHUM TEJIMMa CYBEPEHHX JApKaBa. 3aJaTak OBOT
paga je carjefaBake M OLEHa pellemha IUTama JOMYIITEHOCTH IIOCTXYMHE
OIUIOAILE Y CaBPEMEHUM EBPOIICKMM MpaBUMa, Ka0 U HOBOM CPIICKOM 3aKOHY O
GUOMC/TMIIMHCKM  [IOTIIOMOTHYTO]  OmIonmi. KpHTHUKOM —pasMaTpamy OBHX
peliema, npeTxoanhe yrno3HaBame ca TUM LITa ce IOoApa3yMeBa MO IOCTXYMHUM
3auchem.

® 3a caja HEMa J0Ka3a A CE PEIpOLYKTHBHUM hemjama u panrM eMOpHOHMMa HAKOH
OIIMp3aBarba CMamyje KBAIUTET Y CMHCITY TMOJ00HOCTH 3a 3auehe W M3a3uBame TpymHOhe,
HMTH JIla OBO MMa INTETHOI yTHIAja Ha moToMcTBO. HasemeHo mpema, Pennings, Get al.,
ESHRE Task Force on Ethics and Law 11: Posthumssssted reproductignHuman
Reproduction, vol. 21, no. 12/2006, p. 3050.

 Bume o HACJIC/THONIPABHUM JICjCTBMMA MOCTXyMHOT 3aucha Buiertu: JKupojunouh, 1.,
Hacneona npasa nocmxymno saueme Oeye, IlpaBuu xuot, 6p. 10/2005,ctp. 695-711;
Bumnh, J., [locmxymna omnnoorwa u reHna HacieOwonpagha Oejcmeéda, 300PHUK pPaioBa
IpagHor daxynrera y HoBom Cany, 6p. 3/2011ctp. 553-566; Goodvin, E Not All Children
are Created Equal: A Proposal to Address Equal &uion Inheritance Rights of
Posthumously Conceived Childré&onnecticut Public Interest Law Journal, papé2@l5, p.
234-287.

’ Belfi, C., Birth of a New Age: A Comprehensive Review of Netk Mheritance Law
Responding to Advances in Reproductive Technallogynal of Civil Rights and Economic
Development, vol. 24, no. 1/2009, p. 115.

87 C1. racauk PC”, op. 40/2017, 113/2017 ap. 3akoH
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2. LllUTa je nocTrxyMHo 3auehe?

Haxko nmoctxymHO 3auche 1 mocTxyMHO poljemhe y KpajibeM 03Ha4yaBajy pohermne
JieTeTa HaKOH CMPTH POJHTEha, Y KOHTEKCTY MpPaBHUX M CTHUKHX JHJIeMa Koje
W3a3MBajy, a BE3aHO 3a MPHUMEHY IOCTyIaKa JieUeha HEIUIOJHOCTH Y3 momoh
OMOMEMITHE, OHHM C€ JOCTa pa3NuKyjy. IlocTxyMHO poljeme je ITOoHEeTaBHO - JI0
pa3Boja MeToa XyMaHE acHCTHpaHE IMpOKpealdje, HCKIbYIHBO OWI0 BE3WBAHO 32
MpUpoaaH mporiec 3aueha KojH je yKJbYydHBaoO CEKCYaHU OTHOC M poljeme aerera 9
Mecely KacHuje. Y ToM Meljynepromy MOTJIO ce JIECHTH Ja OTall MpeMUHE, a Ou
HEroBo Aete omino poleHo mocrxymuo. CiyuajeBu polerba ielie HaKOH CMPTH O4eBa
Oerexe ce jOoI o1 aHTHIKHMX BpeMeHa, M HHKAIOCT Iyro KPO3 UCTOPH]Y, 300T YeCTHX
paToBa, HUCY OMIM PETKa I0jaBa.

IloctxymHo polheme, nmomymie, TMOCTOjJM My KOHTEKCTY MpPHMEHE
PETIPOMYKTUBHIX TEXHOJIOTH]a, KaJia ce 3adehe, 0HOCHO TpaHCcdep paHOT eMOpHOHA
Yy MarepuIly JKeHe KOI Koje ce m3a3mBa TpyaHoha jmemaBa y BpeMe IIOK cy o00a
ponuTesba y )KUBOTY, a poherse JeTeTa, HaKOH CMPTH jeqHor o Bux. OBako polena
neria, 6mro 6e3 Wi y3 ToMoh PenpoAyKTHBHIX TEXHOJIOTH]a, YKUBAJIA CY M JIaHac
Y)KHBAjy TPaBHY 3aIITHTY, a bUXOBO POherhe¢ HEje MPEIMET MPAaBHUX HUA €THUKHX
JysieMa, Ta CTOra OBaj acleKT IOCTXyMHe TNpokpeaunuje Hehe Outh moceOHO
pazMaTpaH y OBOM pajy.

Ca apyre crpaHe, MOCTXyMHO 3adehe je (DeHOMEH KOju CE IOjaBHO pa3BojeM
PENPOIYKTUBHUX TEXHOJOTHja, AT HE MpEICTaBbha MoceOaH IMOCTYIaK XyMaHe
acuctupane npokpeanuje. OHO je MPOCTO IMOTOJHOCT TOBE3aHa Ca IMPHUMEHOM
roctojehrx Meroma Jieuerma HEIUIOAHOCTH, KOMOMHOBaHMX ca MoryhHomhy
3aMp3aBama M IyBaba XyMaHUX PENPOIYKTHBHIX heluja, TKBa U paHUX eMOpHOHA,
32 BHUXOBY KacHHMjy ynotpeOy. O mocTxymMHOM 3auehy Moke ce TOBOPHTH Y
cirenchum cimydajeBuma: 1) kama ce 3auehe, TpynHoha u poljeme aerera jaemiaBajy
HAKOH CMPTH jJEIHOT Of TapTHepa KOpUINEHeM HEeTOBUX PETPOIyKTHBHIX hermja;
u 2) xaga ce Qeprwmsanmja iN VItr0 u KpuompesepBaija paHor eMOpHOHa
OZIMTpaBajy Mpe CMPTH MapTHepa, a TpaHcdep eMOpHOHa Y MaTepHLLy JKeHe KO Koje
ce u3a3uBa TpyaHoha u poljerse JeTeTa, HaCTyIajy HAKOH CMPTH jeTHOT MIIM Yak o0a
maptHepa (poauTesba IeTeTa).

IocToju HekoMMKO MOryhMX ClieHapHja KOjH yKJbydyjy moctxyMHo 3auche.'
Pervo, 300r GostecT Koja MOXKE Y3pOKOBATH CMambCHe (PepTHiTHE CIIOCOOHOCTH,
MyIIIKapaIl CBoje ceMeHe henmje 3aMp3He Y Wby OCTBAPEH-a POAUTEIHCKOT MPOjeKTa
3a KacHHWje, yMpe, a HeroBa MapTHEpKa WX HAaKOH HErOBe CMPTH MCKOPHCTH 32
BCIITAYKy WMHCEMHHAIM]Y, (hepTHaM3aiyjy in Vitr0, Wi KakaB IPYTH MOCTYIAK

® JoIr oj pPEMCKOT TpaBa AETETy KOje je 3a4eto mpe, a poljeHO MOCie CMPTH OCTABHOLA
MPU3HAjy ce Hacye/Ha TpaBa Ha 3a0CTaBIITHHY nperka. Pukimja hasciturus pro jam nato
habetur quotiens de commodo eins agifimersyje ce Uy caBpeMEHNM IpaBKMa.

19 Bume o oBome Buzern, Barton, E S.et al., Population-based study of attitudes toward
posthumous reproductipMental Health, Sexuality, and Ethics, vol. 98,318012, p. 735.
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BMIIO y by 3aueha u pohema JeTera Koje je ca ’ibiM TeHeTCKH rmoBe3aHo. CiaHa
CHUTyalyja MOCTOjH Kaja >KeHa 3aMp3He CBOj PEMpOAYKTHBHH Martepujai, TOTOM
yMpe, a HbeH MapTHep yrnotpedu jajHy hemwjy 3a ¢eprummzammjy in VItro cBojum
ceMeHMM henmjama, U y3 momoh cyporar Majke To0Hje JeTe Koje je ca MPEMHUHYIIOM
MapTHEPKOM TEHETCKH ToBe3aHo. Vi, Kana cynpyKHUIM/IApTHEPH 3aMp3HY paHe
eMOpHOHa HacTajie y TIOCTYIIKY JIeuerha HEIUIOJHOCTH, Ta jelaH OJ] KX YMpe, ApYTd
MOJKE 3aXTeBaTH yMoTpeOy TMX eMOpHOHA 3a H3a3uBamke TpyaHohe u poleme
nerera.!t

VY nprkaBaMa Koje UMajy OTBOPEH MPHUCTYII MUTamy TMOCTXyMHOT 3aucha Moryhu
Cy jolI KOMIUTMKOBaHUjU cueHapuju. Ha mpumep, poautessu ymprie wim ymupyhe
ocobe (y3 HEH IPETXOAHH IPHCTaHAK), MOTY OJ JieKapa 3aXTEBaTH Y3HUMarbe
PETIPOMYKTUBHOT MaTepHjaia Koje he KacHWje DOHMpATH WM HCKOPHCTHTH 32
3auehe, na Ou polemem merera y3 momoh cyporar Majke, WM OWBIIEr MApTHEpa
MIpeMUHYJIE 0cobe, MOOMIM YHyYe ca KOjUM Cy Yy TeHEeTcKoj Besu. M, konm Tej
TapoBa, J1a jeiaH off TapTHEpa yIoTpeOu 3aMp3HyTe PENpOayKTHBHE hemmje oHor
KOjH je IpeMuHyo, Aa Ou y3 mioMoh NoHupane jajue henuje u cyporat Majke 10010
JieTe KOj€ je y TEHETCKOj BE3H Ca YMPITUM.

Kao mro ce mMoxe BHETH, IIOCTXYMHA OIUIOi-a IoMepa rpaHune (eprrmHe
CTIOCOOHOCTH TOjeAMHI]A HE CaMO Ha BpeMe HAKOH TNPECTaHKa HhEroBe
penponyKTUBHE MOhH JI0 KOje Moke JJohH yclie] CTapOCTH, Kao MOoceaAunna 0oecTu
WIK Jieyerma 0oyiecTd, Beh M HAKOH OKOHYama H-eroBe (DH3MUKE Cr3UCTEHIIH]E.
VipaBo OHO IITO Ce HOM IIOCTIDKE, Mel)y NpaBHMIMMA W €THYapuMa, almd U
JiekapuMa, M3a3uBa T0jadaH ompes, AOK je Y CTPYUHO] JIUTepaTypu npeaMeT Opojux
pacmpaBa ca H3HOIICH-EM apryMeHaTa 3a M MPOTUB F-EHOT JIOMYIITAba.

3. MpaBHO perynucamwe NOCTXyMHor 3aueha
y CaBpeMeHUM eBpPONCKMM NpaBuMa

Omnoc mpema mpumenn wmeroga BMIIO y cBpxy moctxymsor 3aueha y
CaBpEMEHNM EBPOIICKMM 3aKOHOIABCTBIMA Kpehe ce y IMpoKoM Iujanasony, oves
ofl OJIaroHAKJIOHOT OIHOCAa TIPpeMa OBOj MOTYNHOCTH, aiy He W 0e3 TOCTaBJbamba
W3BECHUX YCIIOBA, MPEKO M300pa Ja ce OBO NHUTAWmE YONIITe He HOPMHUpA, 10
arncoiyTHe 3a0paHe.

Ha eBporickoM mpaBHOM MPOCTOPY HajMamH je Opoj apskaBa Koje I03BOJHABA]Y
MOCTXYMHY OIuIonmy. Mehy muMa je benmrmja Koja mMMa TPWIMYHO TOJICPAHTHY
peryJaTuBy Ha MOJbY MPHMEHE METOa XyMaHe acCUCTHpaHe MpOKpealyje U rIe ce

1 Nakhuda, S GPosthumous Assisted ReproductiSeminars in Reproductive Medicine,
vol. 28, no. 4/2010, p. 329-331; Coteh.al.,Posthumous reproduction with surplus in vitro
fertilization embryos: a study exploring users'icks,Mental Health, Sexuality, and Ethics,
vol. 102, no. 5/2014, p. 1410.

12 sabatello M.,Posthumously Conceived ChildreAn International and Human Rights
PerspectiveJournal of Law and Health, 2014, vol. 27, p. 83-3
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MOCTXYMHA OIUIO/Eha 3aMP3HYTOr eMOPHOHA MOXKE CIIPOBECTH Y TEPHOIY O] IIECT
MecelM O [Be TOAMHe Of cMmpté maprHepa.’ V Tpukoj je MeauIMHCKH
MOTIIOMOTHYTA OIUION-a HAKOH CMPTH CYNPY)KHHKA WM MapTHEpa JONYLUTEHA Y3
HCITYEHHE JIBA YCIIOBA Tporicana wi. 14573akoHa O MprMEHH METOa MEIUITMNHCKA
TOTIOMOTHYTE perpoayKumje’® - 1a je CynpyKHHK/apTHEp MaTHO O GONECTH Koja
MOXKE YTHIIATH Ha IUIOMHOCT HIIM YTPO3UTH HeroB/meH kuBoT (y I'pukoj je
JIOMYLITEHO M Cyporar MaTepHHCTBO), M - Ja je CYNPYXKHHK/TIApTHEp TPUCTA0 Ha
MOCTXYMHY OIUIOY Y (OopMH HOTapcku moTBpheHe ncrpabe. AKO Cy OBH YCIIOBH
WCIYEEHHU, aCHCTHUpaHa PENpOAyKIHMja ce MOXKE Mpey3eTd He Ipe MIECT Mecelr
HUTH HAKOH JIBE TOJMHE O CMPTH CYIPYXHHKA, OJHOCHO HaprHepa.'’ Criumy
perynaruBy mma u [llmanmja rie ce mocTxymMHO 3a4elie MOXe CIIPOBECTH Y TIEPHOTY
10 12 meceny HaKOH CMPTH HapTHEPa/CyNMpPY:KHUKA U Y3 FErOBO MPETXOIHO JaT
TPUCTAHAK 32 TakaB BHJ mpokpearnje.”® Y VijemumenoM KpaskeBCTBY mocTXyMHa
OIUIO/IFha j& JIO3BOJhEHA Y3 MHCMEHU NPUCTAHAK MYIIKapIia Jia ce FhEroBe CeMeHe
hemmje, oMHOCHO eMOPHOH HACTA0 O] FHETOBUX CEMEHMX hermja yrmoTpeOH 3a Tako
mro. Mcra moryhHocT moctoju ® 3a skeme,'’ Oymayhnm ma je y YjeaumeHoMm
KpasbeBcTBY 103BOIBEHO CypOraT MaTepHUHCTBO.

Opn OMBIIMX jJYTOCIIOBEHCKHX PEMyOJIMKa IMOCTXYMHA OIUIOMEHA j€ JOMYINTeHA Y
PerryOomum Makenonuju. [Ipema TamoInmoj peryiaTuBH, penponykTuBHe hemmje
WM TKUBA MYIIKapLa WK *eHe 300T T0CTojamba OMacHOCTH O TYOUTKA TIOJHOCTH
ycielT 3ApaBCTBEHNX MPoOiieMa, MOy OMTH OCTaBJbCHE HA UyBAarbE PAJIM CONICTBEHE
yrnoTpebe. Y cilydajy CMPTH OBOT JIHMIIA, FbeTOB PEMPOMYKTUBHI MaTePHjal MOXKE CE
YIOTPEOUTH 3 OIUIOAbY U MTOCTXYMHO, YKOJIMKO j€ 3a TO AaT IMCMEHH MPHUCTAaHaK U
aKo OHa Gy;Ie TIpe/Ty3eTa y POKY OJ TOIHMHY JaHa OJ] F-erOBE CMPTH. '

Hmak, maneko je Behm Opoj €BPOICKHMX nOpkaBa Koje IOCTXyMHO 3auche
m3puunTO 3a0pamyjy. Mehy mima cy: Ecronnja, ®@uHcka (re CKiauIITeH: raMeTd
1 eMOPHUOHHM HAKOH CMPTH 0CO0€ O] KOje TIOTUYY MOpPajy OUTH YHHUIITSHH,; UCTO je U

13 Bugern wn. 15 Loi relativea la procréation médicalementassistée eta la destination des
embryons surnuméraires et des gamétes, VHTepHeT Tpe3cHTalMja Ha  aJIpecH;
https://mww.absym-
bvas.be/images/legislation/PMA/L_2007_07_06_PMAdedtination_embryons MaJ 2015
08 17.pdfmpuctyn 19.11.2018.

4 aw 3305/2005, Application of the methods of MetlicAssisted Reproduction.

3| eon, G., Papetta, A., Spiliopoulou, Overview of the Greek legislation regarding assiiste
reproduction and comparison with the EU legal fravaek, Reproductive BioMedicine
Online, no. 23/2011, p. 821.

16 paolo Busardo, Fet al., The Evolution of Legislation in the Field of MedigaAssisted
Reproduction and Embryo Stem Cell Research in EaropUnion MembersBioMed
Research International 2014, p. 9.

" Human Fertilisation and Embryology Act 2008, ckag@2, Part 2, Parenthood in cases
involving assisted reproduction, § 39, § 46.

18y, 333aKkoHa 32 GHOMEIMIMHCKO MOTIIOMOTHATO ormoxysasse (,Ci. Becuuk nHa PM”, 0p.
37/2008).
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y ciIy4ajy cMpTH I0HOpa), Mahapcka, Urammja, @panirycka, Pymynuja, Aycrpuja,
Hemauka, [1IBeacka uta. Hajzan, na Ty EBpone uMa 1 apkaBa Koje joII yBeK HHUCY
YCBOjIJIE 3aKOHCKE TEKCTOBE KOjuMa OW OWiaM AeUHHCAHM YCIOBU 3a NPHMEHY
METOla MEIMIIMHCKA TIOTIOMOTHyTe Tpokpeandje (JIursammja, JIykcemOypr,
IMosscka, Masra, Mpcka). Tamo Tpakca OHOMEIMIMHCKH TTOTIIOMOTYHTOT 3a4eha, ma
TAKO W TIOCTXyMHA OIUIOAR-A, IMOYMBA HA CTAICHIKUM MpPaBUINMa, ETUUKHM
BOJIMUMMA, CAMOPETY/IATHBH MM CYJICKO] TIPAKCH,™ ILITO je Janeko oj ONTHMATHOT
peliema kojuM ce 00e30ehyje ocTBapere npaBa YoBeKa U yJIMBa MPAaBHA CUT'YPHOCT.
[lpemMa momamyMa W3 CIpy4HE JMTEpaType, MOCTXyMHa OIUIONka CE Y OBHM
JprkaBamMa He MPaKTHKYje.
KakBy perynaruBy 1o oBoM nutamy nma Cpouja?

4. NpaBHO perynuncame NOCTXyMHe onJioame
y CPriCKOM npasy

4.1. 3aKOH O /1e4€erby HEMNJIOQHOCTH NOCTYNYNMa
6MomeaqnUNHCKH NMOTIIOMOryHTOI orJioljewa

Jleueme HETIOAHOCTH MPUMEHOM PETPOAYKTHBHHUX TEXHOJOTHjA, y CPIICKOM
MpaBy TPBOOMTHO je OWIO peryiamcaHo 3aKOHOM O JIeUermhy HEIUIOMHOCTH
MOCTYINIMMa OMOMEIULIMHCKH TOTIIOMOTYHTOr oruiohema (Y JajbeM TeKcTy:
3BMIIO).?" CxX0HO OBOM 3aKOHY, IOCTYNAK OMOMEIMIMHCKH IOTIOMOTHYTOT
ormrohema je "KOHTPOIMCaH! TIOCTYTIAK OIUTOl)eha KEHE KOJH CE CIIPOBOAN Y CKIIATY
ca CaBpeMCHUM CTaHIApAMMAa MEIULMHCKE HayKe, KOjU je PasfiHduT Ofl TOJHOT
OJIHOCA ¥ KOjU CE CIPOBOIM y CKIIay ca OBUM 3akoHOM”.*? Kao mocTymike euema
uermtoaHoct 3BMITO npernosHaje yHyTapTeaecHO M BaHTEICCHO oruioheme. [lox
YVHYTapTeIeCHHM OIUTOheheM To/[pasyMeBa ce YHOIICHE CeMEHHUX helja y MoiHe
opraHe >KeHe, Kao M yHOILIeH-€ jajHuX henmja 3ajeHo ca ceMeHnM henujama y mosHe
oprase »eHe. BaHTenecHo orutoleme Mak, Mopa3yMeBa Cliajamke jajHIX U CEMEHUX
hesmja M3BaH Tela sKEHe, 1 MOTOMbE [PEHOIICHE PAHOT eMOPHOHA Y TeNO JKeHe. ™

[to ce TMye MUTama JOMYIITEHOCTH IIOCTXYMHE OIUIOIE, OHO Y OBOM 3aKOHY
HHje OWJI0 pelIeHO Ha HECyMIMB HauuH. [IpaBo Ha Jeuerse HEIIOTHOCTH
nocrymmmMa BMITO, CXOIHO OBOM 3aKOHy Ae(HHHCAHO je Kao IpaBo mapa’’ u

19 Pennings, Get al.,uas. deo, crp. 3050.

20 paolo Busardo, Fef al.,uas. deio, ctp. 7.

2! Cn. rmachuk PCY, Op. 72/2009.

*4p, 3cr. 1tau. 23BMIIO

2y, 23cr. 13BMIIO

4 M3y3eTHO OBO MPaBO, @ TIO TPETXOIHOM 000PEHY MHHICTPA HAIUICKHOT 33 MOPOJIHMIHE
OJTHOCE ¥ Y3 MOCTOjaEbE 32 TO HAPOUHMTO OTPABIAHMX PA3iora, MMa ¥ TyHOJIETHA U MTOCIIOBHO
CriocoOHa JkeHa Koja sxuBr cama —wi. 26¢t. 33BMITO. Buiire 0 0BOj po0iieMaTHIi BUACTH,
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TIOZIPa3yMEBAJIO j& TIOCTOjarbe 3ajednuye scusoma n3Mel)y TMyHOJIETHE M TIOCJIOBHO
CTIOCOOHE JKeHe M MYyLIKapla — CyNpY)KHHUKA, OJHOCHO BaHOpayHHX MapTHEpa, y3
UCIYHEHhE YCII0Ba KOjH C€ THYY HpHXOBUX TOAWHA JKHBOTA, OMIUTEr 3APAaBCTBEHOT
CTama U TICUXOCOIMjATHOT CTamka KOjeé WX YMHH CIIOCOOHHM J1a BPIIIE POIMTEIHCKY
IyKHOCT, a Y HMHTEpeCy AcTera.”> 3ajeiHila KHBOTA MOpANa je MOCTOjaTH y
MOMeHmy yHOwlerba TIONMHUX henmja, OJHOCHO eMOpHOHa y TeNo YKEeHe, Ha OCHOBY
Yera ce MOrao H3BECTH 3aKJbydaK Jia OIUIOJa HAKOH CMPTH CyMNpyra Wid
BaHOpaYyHOI TapTHEpa Y OBOM 3aKOHY HHUje Omia 1o3BoJbeHa. MehyrmM, y aemy
3BMIIO kojuMm ce ypehyje dyBame cemeHux hemmja, HeoruoheHnx jajaux henmja u
paHHX eMOpHOHA, 103BOJbaBa ce MOTYhHOCT Kopuihema penpoayKTUBHUX henuja,
OITHOCHO paHMX eMOpHOHA JIHIA KOje je yMpJIo, aKo je JaJio TIFCMEHH MPHUCTAHAK Y
CKJIaJly Ca OBHMM 3aKOHOM HIIH ITyTeM TeCTaMeHTa J1a ce oBe hemmje (paHu eMOpHOHHM)
MOT'y YIIOTpe6/baBATH M HAKOH H-EroBe CMpTH.”

VY ciydajy kaja ce y TOCTYNKY OWOMEIMITMHCKA TTOTIIOMOTHYTE OILTOGC
ynoTpebspaBa ceMe JOHOPa, OBUM 3aKOHOM je YTBpheHO aa je To moryhe camo 3a
BpeMe HeroBor uBoTa. OTyna ce npensula 00aBe3a 3MpaBCTBEHOT paJHUKA Ja TP
yrotpeGe penpoayKTHBHEX henmija JOHOpa mpoBepy ja I je oH xuB.>’ Ca OBUM y
Be3d, y wi. 56¢r. 1Tau. 17u3pedeHa je "3abpaHa ynotpede penpoayKTUBHUX hienuja
JIOHOpA KOju HHje uB, y noctynky BMIIO, ocum axo osum 3axonom nuje opyeauuje
nponucano.” Taj M3y3eTak OJHOCH CE€ Ha Cydaj Kaja je JDOHOp 3a KHBOTA, a0
MUCMEHU TPUCTAHAK y CKIIAJy ca OBHM 33aKOHOM Ja CE FhErOBE PENPOIYKTHBHE
hemmje mocie mEroBe CMpTH MOTy ymoTpeOibaBaTd y roctynky BMITO.2
OunrrieiHO je 1a 3aKOHO/ABAL] OBIE HUje MMAao jacHO Je(HHICAH CTaB 110 MUTambY Ja
T JIONYCTHTH WIA 3a0paHUTH TOCTXyMHY OIUIOJEGY, Ma Cy KOHTPaJUKTOpHE
ozpenOe OBOT 3aKOHA CBAKAKO OUIIE H3BOP HEIOYMHIA.

4.2. 3aKoH 0 6uoMeaqnUNHCKHN MOTIIOMOIrHYTOj ONJ1I04HH

HoBu 3akoH KkojuUM ce Ha HalleM NPaBHOM IIPOCTOPY peETyJHIIe OBa
Marepuja - 3aKoH 0 OHOMEIMIIMHCKH TTOTIIOMOTHYTOj OIUIONEU (Y Ja/beM TEKCTY:
3bI10), camgpku HEWTO MMPY JCPUHULMJY TOCTYNIKA OWOMEIHUIMHCKU
HOTIIOMOTHYTOT OIUIoh)era y OJJHOCY Ha MPETXOIHH 3aKOHCKU TeKCT. To je mocTymak
"KOjH ce CIIPOBON Y CKJIATy Ca CaBPEMEHUM CTaHAapArMa OHOMETUITMHCKE HAYKE Y
CIydajy HETIOJAHOCTH, Ka0 U y CiIy4ajy MOCTOjarba MEIMLMHCKUX WHIMKALMja 3a

YKupojunosuh, /1., Ilpaso Ha 3auelie y3 nomoh buomeouyure ca noceOHUM 0CEPMOM HA NPAso
Heyoame dicere, IpaBHH kuBOT, Kib. 502,06p. 10/2006¢Tp. 211-221.

2y, 26¢t. 13BMIIO

26 Bynerw wi. 58ct. 43BEMITO

2" Bunerw wi. 53crt. 1-2.

28 Bynerw wi. 53ct. 33BMITO

29 Kosauek-Crannh, T., Ilopoduunonpasuu acnekm GUOMEOUYUHCKU TNOMNOMOZHYMOZ
onnoherva y npagy Cpbuje u esponckum npasuma, 300pHUK Maruile cpricke 3a IpyIITBEHE
Hayke, op. 131/2010¢1p. 427;Bumuh, J., nas. deno, c1p. 557.
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OUyBamke IUIOMHOCTH, M OMOryhaBa cIiajarbe MYIIKE M JKCHCKE PENpOIyKTHBHE
hemuje paau mocTusama TpyaHOhe Ha APYTH HAuMH Of cHomaja”.>" CXOIHO OBOM
nojmy noctynak BMITO moryhe je npruMeHHTH Kako KOJI JIeUerha HETUIOAHOCTH TaKO
W KOI OdYyBama IUIOAHOCTH, @ y IWhy H3a3WBama TPyAHOhe, INTO paHHja
neduHMIMja HUje campykaia, Mako ¢y 00a oBa cilydaja puMeHe rmoctymka bMITO
Ounma perymucaHa TPETXOJHWM 3aKOHCKUM TekctoM. [loctynmm — jedersa
HETUIOMHOCTH HWIICHTU(UKOBAHM OBHUM 3aKOHOM, WJACHTUYHH CY OHUM U3
TIPETXOIHOT YHYTAPTENECHO M BAHTENeCHO orutoheme. >

Iopen normynuje nedununmje nocrynka BMIIO, oBuM 3akoHOM ce mHIHpe
onpehyje kpyr xopucHuka npaa Ha BMIIO. ¥V mperxomHoM 3aKOHY TO Cy OWITH
CYNPYXHHITH WIM BaHOpPaYHM TAapTHEPH KOjUMa j€ TPUMCEHOM OBHX IIOCTYTIaKa
npy’kaHa oMol y JieYerby HEIUIOMHOCTH, a KOjH JKHMBE 3ajemHo (M3y3eTHO, TO je
Moria OWTH | KeHa Koja >kuBU cama). Caja, mope/] MPeTXOHO MoOPOjaHnX JIHIIA,
MPaBo Ha HUXOBY MIPUMEHY, JOIYIIIE Y XOMOJIOTHO] OIUIONEGH, a Y IFJbY TOCTH3Amka
TpyzmHOhe, Majy 1 IMOCTIOBHO CITOCOOHA JKeHa M MYITIKaparl KOjy Cy yIoTpeOy CBOjuX
penpoayKTUBHUX henrja OmjIoKUIHM 300T MMOCTOjarha MOTYNHOCTH CMambeHha WIN
rybutka Qeprunse pyHKimje, > wTo je mosutusHO. Ca Apyre CTpaHe, YIPABO OBa
MoryhHoCT Hamehe MTame Ja JIM Ta OUTOKEHA YIoTpeda penpoayKTHBHIX hemja
yKIbydyje BuxoBo Kopuinheme y nocrymmMa BMIIO HakoH cMmpth jeqHor (nmm
MOXKIa 00a TapTHepa), OJHOCHO 1 JIM Ce OHE MOTY KOPUCTUTH 33 TOCTXYMHY
OILIObY ?

Ha oBo murame, 3akoHOAaBaIl cafa Jaje jacaH M HeIBOCMHCIEH oAroBop. Ja
nocTXyMHO 3auehe y cprickoM mpaBy Huje moryhe, OJHOCHO Jia ce penponyKTHBHE
hemje  paan eMOPHOHN MOTY KOPHCTHTH 3a OIUIOAKBY M M3a3UBamke TPyIHOhEe y
noctyniky BMIIO camo ykoimmKko cy nmiia O KOjuX MOTHYY Y KHBOTY, TIPOU3HIIA3H
n3 Beher Opoja 3aKOHCKUX 0peIOn.

[pBo, 3akoHOAABAI] JOMyIITa MOTYRHOCT Jia TIOCIIOBHO CIIOCOOHA JKEHa WIIH
MYIIIKapail, aJii ¥ MAJIOJIETHO JIMIIE, KOjUMa IPETH OMAacHOCT Off TyOMTKa IITOTHOCTH,
y3 TIMCMEHH MPHUCTAHAK (32 MAJIOJIETHA JIHI[A Y3 MMCMEHY CarjiaCHOCT 00a pOInTesha,
OJIHOCHO CTaparesba) 4yBajy CBOje PEpoAyKTHUBHE hemnuje 1 perpoIyKTHBHA TKHBA Y
neatpy 3a BMIIO wm y bamiu, am cmo 3a eracmumy ynompe6y.33 Kako ce
penpomykTuBHE hernmuje, OJHOCHO TKMBA y OBOM CJIy4ajy MOTY UyBaTH BPEMEHCKU
HEOrpaHW4eHO,” OBO 3HAYM J]a MX KacHHje y JKMBOTY JIMLIE OJ] KOra MOTHIY MOXKE
YIIOTPEOUTH 3a OCTBAPEH-E COICTBEHHMX POIAMTEIBCKUX TpojeKkarta. ¥ HPOTUBHOM,
XATOTETUYKH, YKOIUKO O HeKO Tpehw HaKOH CMPTH OBOT JIMIA TPAXXHO FH-UXOBY
yroTpeOy 3a OOy, OHE O y OfHOCY Ha Tpeher MMaiy KapakTep JIOHHUpPaHUX, a
CXOITHO CaJIallIibeM 3aKOHCKOM PeIebY Y MOCTYIKY OMOMEANIIMHCKH TTOTIIOMOTHYTE

30 Bynern wi. 3cr. 1Tauka 1 36110
31 Bynerw wi. 13ct. 236110

32 Bynern wi.. 25¢t. 33BI10

%341, 503BI10

¥4y, 51cr. 236110
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OILTOMIELE JTO3BOJHEHO j& YIOTpeOshaBaTH PEIPOMyKTUBHE henmje maBaiana Koju ¢y
xuBi.>® Takohe, wi. 52 ct. 2 3BI10 npexsuhja ce ma ce penpoxyktueHe henmmje He
MOTy ymoTpeOJbaBaTé IOCIe CMPTH JaBaolia 3a MpaBJbEEkhe eMOpHOHA, YhMe ce
noTBphyje onpeesbere Halller 3aKOHO/aBlIa J1a 3a0paHu MMOCTXYMHO 3auehe aerera.

VcTa mpaBmiia mpuMEm Y]y ¢e | 110 TUTamy yroTpede y noctynky BMITO panwx
eMOproHa unju naBaoiw (OMII0 jenaH wim 00a), HUCY BHIIIE JKMBH - TaKoO LITO HUje
n03B0sbeHO.° OBUM je MCK/bydeHa MOryhHOCT 12 HAKOH CMPTH jEIHOT Of
CYIPY>KHHKaA/BaHOPAUHMX IApPTHEPA HEYIOTPeO/beHH paHM eMOPHOHHM JaTd Ha
qyBame Oymy MCKOpuIIheHH o7l CTpaHe APYTOr 3a M3a3uBame TpyaHohe U polerme
JeTeTa, YMME je Hallle TMpaBo, CTajJo Yy pel OHMX Koja MOCTXYMHO 3auche He
JI03BOJHABA]Y.

5. Y 3aK/byuKky

Cprk TIoJIeMHKe OKO ITOCTXYMHOT 3aueha Koja y CTpYJHO] JIUTepaTypH ToIuHAMA
HE jemama, TPaKECHE aprymMeHara Kako '3a”, Tako HW 'TIPOTHB  FEroBe
JIOMYIITEHOCTH, HaJla3u CE y JIOMEHY TI031Barbha Ha PEPOAYKTUBHA IpaBa I0je/IMHIIA
¥ HajOosbn HHTEpeC fetera.’’ Tako, OHH KOjU 3aroBapajy IOIMYIITEHOCT OCTXYMHOT
3adgeha UCTUYY J1a TIpaBO Ha TMPOKpeanujy Tpeda na yKJbydyje ¥ m300p HauMHA Ha
koju he ce To mpaBo peaT30BaTH, Ka0 M TOJ KaKBUM OKOJHOCTHMA he 1o Tora
nohi.®® OHu cmaTtpajy 1a momTOBaEe PErpOLyKTHBHAX MpaBa 3HAYHM yBAKABAMHE
POIITEIBCKE OUTYKE™® 0 BpCTH 06aBe3a Koje sKelle M MOTy Ipey3er (GHHaHCHjcKa,
collMjaiHa, EMOTHBHA M Jpyra onrepehemsa) moBogoM poljermsa, onrajama u Opure
OKO TOCTXYMHO 3adetor W poheHor nerera. LllTo ce Tuue y3umama y o03up
TIPYHITATIA HajOOJher MHTEpEca JIeTeTa, MPUCTAIHIIE TIOCTXYMHE OIUIOAE CMaTpajy
Jla je y OBOM CJIy4ajy OCHOBHM HMHTEpEC JeTeTa Jia C€ POIH, Jia TIOCTOjH, 1a Oyme
cyOjext mpasa. [Ipema oBOM cxBartamy, 3a OeTe je OoJbe Ja ce POIOH, YaK U Y
MOHOMAPEHTEITHO] TIOPOIHIH U KHBU Ca jJEIHUM POIUTEIHEM HAKO MY j& IPYTH YMPO
npe merosor 3adeha, Hero Ja ce yommte He poau. Pahamem nere, HaBoje oHY,
OCTBapyje ce He caMO MHTEpEeC pOIUTesba, HETO W MHTEpeC AETeTa, Kao U LENor

npyurrea.*

% Bupern ur. 4136110

38 Hemo.

37 Sabatello M.,Posthumously Conceived Children: An Internationatl aHuman Rights
PerspectiveJournal of Law and Health, 2014, vol. 27, p. 34.

% RobertsonA J., Assisting Reproduction, Choosing Genes, and thpeSabReproductive
Freedom GEO. WASH. L. REV, 2007-2008, no. 76, p. 14903151

39 RobertsonA J., Genetic Selection of Offspring CharacteristiBs U. L. REV, vol. 76, no.
3/1996, p. 421-482; Hull, R Iheap Listening?--Reflections on the Concept ofngfud
Disability, Bioethics, vol. 20, no. 2/2006, p. 55-63.

9 Mickovi¢, D., Ristov, A.,Biomedical Assisted Fertilization in Macedonia, t@rand
Croatia: Ethical and Legal AspectSEE Law Journal, vol. 1, no. 1/2014, p. 32.
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Ca gpyre cTpaHe MPOTUBHHUIIM TOCTXYMHE OTLIO/EHE TIOCTABIba]y TIMTAE T/IE CY
TpaHUIC MpaBa HA TPOKPEAIjy W Jia JIM PENpOAyKTHBHH M300p WIak Tpeda na
YKJbydyje Heka orpannuera? MHUIbemha Cy [ia je TO Hy)KHO, U OLITPO € MPOTUBE
Apeky MpaBa Ha MPOKpPEANyjy y MpaBIy HETOBOI NPOTE3arma Ha BpeMe HAKOH
CMPTH THTYJIapa OBOT IpaBa. ~ HaBoze n1a je mpokpearja myteM mocrymnaka bMIIO,
noceOHO Kaza je wmwb pahame Jene y HETPaAMIMOHATHAM MOpOAWIIAMA —
MOHOIIAPEHTETIHUM WJIM XOMOCEKCYalTHUM, OOJIMK 3JI0ymoTpebe neTeTa W BOAU
yBohemy mpaBa Ha gere,’’ IITO HEeMa HHKAKBE BE3C CA FHCTOBHM HAjOOJBHM
uHTepecoM. Cmatpajy HerorreHuM 3auche nerera koje Hehe ourn y MmoryhHocTH ia
OCTBApU COLMjATHM KOHTAKT Ca CBOJUM POAMTEIbEM W HCTUYY Ja je HaMepHO
CTBApAFbe MOPOIAIIE CA jeTHAM POHTEIHEM IITETHO 3a aeTe.

Pa3Boj MeToa XymaHe acucTApaHe TIPOKpearyje, ¥ ca THM Y Be3H MEITUIIMHCKA
W3BOJUBMBOCT ITOCTXyMHOT 3aycha, cTaBuiia je caBpeMeHa 3aKOHOIABCTBA IIpe[
030mpHE Auieme. V3 mperiena akTyellHHWX pellemha OBOT TMHTama Y €BPOICKAM
MpaBUMa EBHICHTHO je [la jé Ha CTapoM KOHTHHEHTY CaMO HEKOJHWKO 3eMalba
JI03BOJIWJIO TIOCTXYMHY OIUIOZELY, &l He 03 IMOCTaB/barba M3BECHUX OrpaHuueHa U
yciioBa, INTO TOBOPH Ja YaKk M TaMoO TJE IMOCTOjH HajONaXd MPHUCTYI OBOj
Moryhuoctr (cmyuaj benrmje), mpaBo Ha mpokpearwjy Huje AePHUHHCAHO Kao
HEOrPaHUICHO.

Uckpyuemem moryhaoctu npumere noctynaka BMITO 3a moctxymuo 3a4ehe
nerera, CpOuja cieau CBOje COTICTBEHO KYJITYPOJIOIIKO TIOMMALe ITPOKpeartyje, Koje
je, Kako CMO Harpen BHIENH, OJNCKO W MHOTMM JPYTUM €BPOIICKMM 3eMJbama.
Ormpenessese HaILEr 3aKOHOMABIA Y CKiany je ca KoHBeHIMjoM O mpaBuMa JeTera
KOJOM j& MJICHTU(HKOBAHO FHErOBO MPABO Jia 3HA KO CYy MYy POJMTEIbU H TPAaBO HA
BUXoBO crapame.’* CBaKako 1a JKMBOT HeMa KOHKYPCHIjy, ali HE CMe ce
3a00paBUTH Ja je y HMHTEpecy Jerera Ja mMma oba pomuTeba, Na Oyne dyBaHo,
BacCIUTABAHO M M3APXKABAHO O] CTpaHe 00a CBOja POAMTEsba, O YeMy TOBOPH U HAII
Hopomarn 3akon.”® To y ciydajy moctxymHor 3adehia Huje Moryhe, 6yayhn 1a je
jelaH pomuTesh MPEMHHYO mpe Tora. CasHambe JeTeTa [ia je 3a4eT0 M POheHO HAKOH
CMPTH CBOI' TEHETCKOT pOIHTEJha HHje MpHjaTHA WCTHHA KOja MOXE KOJA Hera
M3a3BaTH €MOTHBHH M TICHXHYKH ITIOK, ocehaj Mla je ImpomariieHo, apyraddje, aa je

“Antall, K L., Who is My Mother?: Why States Should Ban PosthurRepsoduction by
WomenHealth Matrix Clevel, vol. 9, no. 1/1999, p. 2Q34.

“2 Blyth, E.,To Be or Not to Be? A Critical Appraisal of the Y&l of Children Conceived
Through New Reproductive TechnologiBise International Journal of Children’s Rigthsl. v
16, no. 4/2008, p. 506.

3 Bahadur, G.Death and conceptiortHuman Reproduction, vol. 17, no. 10/2002, p. 2769
2775.

* Yy1, 7 tau. 2 Kouserumje o npasuma aerera, United Nations, Convention on thr Rights of
the Child, New York 1990.

4 Bunern . 60cr. 1 Topomwmunor 3akona, "Ci. racaux PC”, 6p. 18/2005, 72/2011 ap.
3akoH 1 6/2015.
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HEKa BpCTa 3aMEHe 33 IIPEMUHYJIOT TApTHEPA, IUTO CE MOYKE HETaTUBHO OZPasHUTU Ha
HETOB IICHXWUYKH Pa3B0j U CTaOMITHOCT.

Pasmarpajyhu aprymenTe Koju roBope y IpIIOr U IIPOTUB MOCTXYMHOT 3aucha,
MHUIIJBEEHAa CMO Ja OBH JIPYTH, y OBOM MOMEHTY, UMajy mpeBary. Cmarpamo 1a je
pazior BeNMHCKOI OIpenesbemha EBPOIICKMX 3aKOHOJABCTaBa Jia ce IpUMEHa
noctynka BMIIO y miby mocrxymHor 3adeha u polema aerera He Peryiuiie Wik
MaK M3pUYUTO WK mpehyTHO 3a0paHu, TOpeA Tope HaBENEeHOT, W He3HaTaH Opoj
3axTeBa 3a TakBo mrto.*® Hu y cBETCKMM pasMepama Tpakca HOCTXYMHOT 3aueha Huje
Ha HEKOM HUBOY M CBOJIM ce Ha Maiu Opoj ciry4ajeBa. Ho, 6e3 063upa Ha To kako he y
OyayhHOCTH OBO NHTame¢ OUTH PelIaBaHoO, MO MUTakY HOPOAUYHONPABHOT CTaTyca,
IpaBa Ha HacnehuBame, COLMjalHy 3alUTUTY MTJ, CMAaTpaMo Ja Jela 3adera u
poheHa oCTXyMHO He OM cMenna OMTH JUCKPIMIHHUCAHA Y OHOCY Ha OCTATy JCITY
KOja TIOTHYY OZ KCTOT POAMTEIba HU MO KAKBOM OCHOBY.

Dragica Zivojinovic, Ph.D., Full-time Professor
Faculty of Law, University of Kragujevac

POSTHUMOUS CONCEPTION IN EUROPEAN
LEGISLATIONS AND IN NEW SERBIAN LAW

Summary

The possibility of preserving reproductive matefi@productive cells, tissues
and early embryos) and their later use in humanistss procreation for
empregnating and child birth purposes, pushes ihetsl of human fertility
capabilities and makes the child conception pasiblyond the period of his parent's
life. Given the fact that posthumous conceptiondnagght medical revolution in the
field of human reproductive potentials, in this @aine author focuses her interest on
reviewing European and national laws which regultitis matter in the context
whether it should be allowed or not.

Having described the concept and meaning of posthsitonception and why it
is the subject of numerous debates, the authohdurexplains that only a few
European legisaltions are favourably inclined todsthis scientific possibility, while

“°'Y mpuor oBOMe TOBOPH ¥ TO 1a CE Y M3BEIUTAjMa KOjI C& OHOCE Ha OpOj MOCTYIIAKa
BMIIO koju ce npemy3nmajy y by 3adeha u pohema nerre, ToceOHO He TIPHKa3yjy OHe Koje
Cy HacTajle HaKOH CMpPTH jeaHor win oba poauressa. Bunern, ESHRE,Comparative Analysis
of Medically Assisted Reproduction in the EU: Ragmuh and Technologse
(SANCO/2008/C6/051), Final Report, Belgium 2008.

258



36opHuk pagosa ,XXI Bek — Bek ycnyra u YcnyxHor npaea“, Kparyjesau, 2018.

the majority actually either forbits, or ignores Analyzing the provisions of the new
Law on biomedical assisted fertilization which retgi the subject of posthumous
conception, the author concludes that our legistatiollows the European trend
forbidding this form of assisted fertilizatiom the final part of the paper, the author
presents the arguments for and against posthumonseption concluding that
prevail those which cannot support its justifioati

Key words: biomedical assisted fertilization, posthumous cptioe, the right to
reproduction, the best interest of a child.
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