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OAHOC USMEBY HENOLWITEHE TPXXULUHE YTAKMULE
M HEMOLUTEHE NOC/TOBHE NPAKCE"

Pe3ume

Ha numarve oonoca uzmelly nenowimene mpoicuuine Ymakmuye u Henouimene
NOCI06He NPaKce NPasHa meopuja 0o cada Huje oana 002060p. llpeomem osoe pada
Jje ymephusarbe 00HOCa uzmely 08a HABeOeHA UHCMUMYMA, KPO3 AHAIU3Y FoUXOBUX
eleMenama, nojasrux obauka, npumene umo. Aymop y pady, Hajnpe, aHamuzupa
nojam u NOPeKIo HenoulmeHe MpoiCuLUHe YmaKmuye U HenoumeHe nocilogHe npaxce,
Hacmojefiu da ymepou Mecmo U 3HaA4aj 08UX UHCMUNYMA Y CABPEMEHOM NPAGHOM
cucmemy. [lomom ce 6asu KOHKpemHUuM NOJAGHUM OOTUYUMA UHCHIUMYMA, KOjU CY
npeomem pada. Ha Kpajy, aymop 2080pu 0 MexaHu3uMuma npumeHe HenoulmeHe
mpoiCULHe U Henouimene nocioeHe npakce, ca NOCEOHUM OCBPMOM HA Cyuajeee y
Kojuma ce jeOHom uUcmom paorom Wik HOCHYRKOM mpeosya nospelyjy npasuia 0oa
uHCMuUmyma.

K/by'-lHe peuu. nenowmena mpHCUWHA YMAKMUYa, Henowmena nocioeHa
npakca, mpeoeay, nompowad, sauimuma uHmepeca mpzosaya u
nompouiaia.

1. VBOA

YcnocraBbame W OCTBApHUBAE je/JHAKWX, PABHOMPABHUX, MOIITEHUX YCIIOBA
Ha TPXKUINTY 32 CBE FEroBe YUSCHUKE OCHOBHA j& TIPETIIOCTABKA 33 CTBAPALE 3PaBe
Y YCTICIITHE TIPUBPEJIC Y CBUM 3eMJbaMa CBeTa. [1ocTr3amy TakBHUX KEJbEHNX YCIIOBa
Ha TPXKUINTY MpaBHA peryjaTuBa Jaje JTOMPUHOC ypehemeM pasnmiuTux MHCTHTYTa
KOjMa Ce HACTOjH MPOMOBHCATH TIOIITeHa 00p0a, OTHOCHO TAKMUYCH-E YUCCHHUKA HA
TpxuTy. Hermorrena TpyKUITHA yTaKMHIIA U HETIOIITEHa IOCIIOBHA Tpakca Oe3
WIeMe Cy JBa Haj3HAYajHUja MHCTUTYTa KOja ONPHUHOCE TAKBOM TPIKHIITHOM
TaKMHUYCHY.

Ha nwurame omHoca m3Mel)y HEMOIITCHE TPXKWINHE YTAKMUIE W HETIOIITCHE
TIOCJTOBHE TIpaKce TpaBHA TEOpHja J0 caia HHje Jajia oaroBop. Pasmor 3a oBo je u

" Pax je Harmican y okBupy npojexta IIpasHor dakyirrera YHusepsutera y Kparyjesity , XX1
6ex —eek yenyea u Yeyorcnoe npasa”, op. 179012oju dhuHancupa MUHHCTapCTBO IPOCBETE,
HayKe ¥ TEXHOJIOMIKOT pa3Boja PenyOmmke Cpouje.
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YHILEHATIA 12 HHje OWII0 HM MHOTO TIOKYIIaja y TPaKEHYy OATOBOPa HAa OBO ITUTAILE.
3aimTo cy TeopeTuyapy 3aHeMapUBaIli OBO MUTame? Jla Ik 3aTo mro cMatpajy Jia cy
paznuke m3Melh)y oBa IBa MHCTHTYTA jaCHE W OUMIJICIHE, W, T1aK, JIa Cy T Pa3IHKe
TOJIMKO HE3HATHE, HHjaHCUpAaHEe, HEYXBaT/bUBE, Na WX j€ TEIIKO YTBPAUTH?
[Tohmhemo ox cprickor mo3uTHBHOT MpaBa. OHO pa3Baja OBa JIBa MHCTUTYTA TaKO
IMTO WX, Ha TPBU TOIJICN, YMHH BEOMa pa3IMUUTUM. HemomTeHa TpXKuIHA
YTaKMHIIA j€ TIPaBHU MHCTUTYT KOjU Ce TIPUMEEbYje Y OJJHOCUMA U3Mel)y Tproaria u
perysmcas je 3akoHoM o tprosurd u3 2010.roxure (y mabeM tekery: 3T)," 10k je
HETIOIITeHA MOCIIOBHA TIPaKca HHCTUTYT MOTPOLIAYKOT TIPaBa U CajipXaH je y 3akoHy
0 3arrTuTH noTporaya w3 2014.roquse (y namem texery:3311).2

Jla OucMo yTBpAMIIM Ja JiK je pasnuka uzMel)y oBa JjBa MHCTHTYTa HE3HATHA,
camMo ¢opMaHa WIH, TAK, CYIITHHCKA, aHAIM3UpaheMo TpaBHU Capkaj OBHX
WHCTHTYT4, CBakd €JICMEHAT TI0HA0COD, TI0jaBHEe OOJNMKE, Y3 HUCTOBPEMEHO
WCTOPHU]CKO OCBPTamkhe¢ Ha Pa3B0j MHCTUTYTA W TIOjCAMHUX JIEJIOBA MHCTUTYTA, Ka0 U
KOHKpETHE CHTyaldje Kojeé MOry OWTH OCHOB 3a IMPHUMCHY jEJHOT WM JPYTror
VHCTHUTYTA.

2. MojaM M NOpeKsI0 HENOLUTEHE TPXKULLHE yTaKMULe
M HEMoLwITEHe NOCJ/I0OBHE Nnpakce

Hemorrena TpykuimHa yrakmuna (HejIojaiHa KOHKYPEHIHja) NPBH IIYT je
nedunrcana [TaprckoM KOHBEHIIMjOM 3a 3aIlITUTY WHIYCTPUjcKe cBOjuHe 3 1883.
romuie.® OBa KOHBEHIIMja CaipyKH OIIITY, BEOMA IIHPOKY IeQHHHUI]Y, Koja Ce HH
y caBpeMEHOM TIpaBy HHje IMyHO mpomeHmia. [Ipema Ilaprckoj KOHBEHITHjH,
HETIOIITCHOM TPXKHIITHOM YTaKMHIIOM CMaTpa C€ CBaKH BHJI TPXKHUIIHE YTAKMHIIE
KOjU je TPOTHBAH TOIITCHUM TMpaKkcaMa y WHIYCTPUJCKMM WA TProBaYKUM
cTBapuma.” Y CpIICKOM MpaBy HEMOIITeHa TPXKHIIHA YTaKMHUIA Ae(UHICAHa je Kao
pajiiba TProBila ycMepeHa MPOTHB JIPYroT TProBIa, OJJHOCHO KOHKYPEHTa, KOjOM ce
KpIIIe KOAEKCH ITOCIIOBHOT MOpaJia M JJOOPH MOCIOBHU 00W4ajH, M KOjOM C€ HAHOCH
T MOJKE HAHETH IIITETa APYroM TProBity (KoHKypenty).” Kao mrro je Beh peueto,
HETIOIITCHOM TPYKHIITHOM YTaKMHUIIOM y CPIICKOM ITO3MTHBHOM IpaBy IITHTE CE
MHTEpecH Tpropana (KOHKypeHaTa), TOK MHTEPEeCH MOTpoIlaya caMo MOCPEIIHO,
WHIIUPEKTHO, KPO3 3allTHTY WHTEpEca TPromara, MOry OWTH TPEAMET 3alliTUTE.
Ilpe nwero mro neUHUIIEMO HEMONITEHY TIOCIOBHY TPaKCy, HEOMXOIHO je

Y Cyorc6enu anacnux Peny6muxe Cpéuje, 6p. 53/2010, 10/2018 44/2018 —ap. 3axow.

2 Cyorctenu enacnux PenyGnuxe Cpouje, 6p. 62/2014, 6/2016 -ap. 3axon u 44/2018 —p.
3aKOH.

® Paris Convention for the Protection of Industri@roperty focrymHo Ha:
http://iwww.inapi.cl/portal/normativa/603/article285_recurso_1.pdfilapucka kouBenmja 3a
3aIITATY TIPaBa HHIYCTPH]CKE CBOjHHE)

* [apucka KOHBEHIIM]ja 32 3aIUTUTY UHAYCTPHjCKe CBOjuHE, €wi. 106uc.
53T, un. 50cr. 1.
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OCBPHYTH C€ Ha TPU BeOMa BaKHE YMibeHHMIIE: 1) y yIOpEIHOM MpaBy MOCTOje
Pa3IMYUTH TPUCTYIH NPABHOM PEryJHCary HENOIITEHE TPXKHUIIHE yTaKMUIle, a
npeMa jeJHOM OJ HHX, OBUM WHCTHTYTOM HETIOCPEIHO CE IITHUTE M HWHTEPEeCcH
norpoiaya; 2) y paHHjeM jYrOCJIOBEHCKOM IpaBy HEIMOIITEHOM TPXKUIITHOM
YTaKMHIIOM (TaJia HA3BaHOM HEJIOjaJTHOM YTAKMHIIOM) INTUTHIIHM CY C€ U MHTEPECH
norpoiaya; 3) y CpICKOM HO3MTHBHOM TpaBy MOCTOjH jelaH 3HAa4ajaH CErMEHT
WHCTUTYTa HEMNOIITCHE TP)KUIIHE YTaKMHUIIE KOjUM C€ IITUTE M WHTEPECcH
moTpornada (paau ce 0 0OMamyjyheM 1 YIIOPEIHOM OrvIaliaBamy).

VY ynopenHoM mnpaBy IOCTOj€ TPH Pa3IMinTa IPUCTYIIA IPABHOM PETyIHcCamby
HETIOITeHE TPXKUIIHE yTakMuIe. [Ipema jeAHOM MpUCTyIy, KapaKTepUCTHYHOM 32
HEMauKO M ayCTPH]jCKO TPaBO, OBUM WHCTHTYTOM INTHTE CE HHTEPECH M TProBama u
notpomaga.® V jour mmpeM CMUCITY, HABOJH CE J1a IPABHA PEryJIaTHBA HEMOMITCHE
TP KUIIHE YTaKMHUIIEC Y OBHM 3eMJbaMa MMa 3a CBPXY 3aIUTUTY jaBHOT MHTEpeca OJl
HApyIIaBama KOHKypeHImje. Pamy ce o MpaBHMM CHCTEMHMa y KOjHMa Ce
3aIITATA O] HETIONITEHE TPXKUIITHE YTAKMUIE TPAJUIMOHAIHO CMATpa HM3Y3ETHO
BOKHOM M KOjUMa Cy TNpaBWja O 3aIUTUTH MOTpOIIaya OJff HEIOIITEHE IOCIOBHE
npakce HMIDIEMEHTHpaHa y Moce0aH 3aKOH KOJUM Ce€ PEryjMile HEMoLITeHA
TpXKHUIIHA yTakMuna. [IpemMa Ipyrom MpUCTyIy, KOjU je HA4YeIHO 3aCTYIULEH U Y
JaHAIIIEM CPIICKOM IMpaBy, HEMOIITEHOM TP)KUIIHOM YTaKMHIIOM IITUTE CE
UCKJBYYHMBO MHTEpecH noTporrada (ppaHirycko mpaBo, CKaHIMHABCKE 3eMJbE HT]L.).
Tpehu mpucTym HHje IpeBHUITIC BayKaH 3a MPEAMET OBOT paja U 3a qoMahu rmpaBHU
cucteM. OH je 3aCTyIUbEH y 3eMJbaMa aHTJIOCAKCOHCKE MPaBHE KYJITYpe U HEeroBa
0COOGHOCT je Ta J1a HEeMOLITeHA TPXKMIIIHA YTAaKMHUIIA HUje PEryiaucaHa MoceOHUM
npormcuma.’

Panwuje jyrocioBeHCKO TpaBo, 3a Pa3iIuKy Ol CABPEMEHOT CPIICKOT, YCBajallo je
npBu npuctyn. Henojanxna yrakmuia Ouna je neduHrcaHa Kao palimba YUH-EHA
paau TpUBpeIHE YTaKMHIE NPU BpLICHY MpoMeTa poda W yciyra Wid Apyre
TIpUBpEIHE YTaKMHIIE, KOja je MPOTHBHA JOOPHM IOCIOBHIM OOWYajuMa W KOjOM
Ce HaHOCH WIM MOXE HAHETH INTeTa JIPYTOM MPUBPEIHOM CYOjeKTy,
nompowauuma WM IPYIITBeHo] 3ajenuui.’ OBa YHECHHIIA CBAKAKO HHje 0e3
3Havaja. OHa HaM yKkasyje Ha TO Ja je Halle paHHje MpaBo, Ha HEKW HAYMH,
MO3HABANIO W TIpaBUIia Koja Cy JlaHaC CajipykaHa y OKBUPY TOCEOHOT MpaBHOT
MHCTHTY!a MOTPOIIAYKOr MpaBa — HEMIOLITEHE TIOCTIOBHE IpaKce.

® Hilty, R., The Law Against Unfair Competition and its Inteefiggy: Hilty, R., Henning-
Bodewig, F. ¥p.), Law Against Unfair Competition — Towards a NEBaradigm in Europe?,
Berlin, Heidelberg, 200¢xp. 9.

" Gléckner,)., The Law Against Unfair Competition and the EC TyeatHilty, R., Henning-
Bodewig, F. {p.), Law Against Unfair Competition — Towards a NEaradigm in Europe?,
Berlin, Heidelberg, 200¢p. 94.

8 Méllers, T., HeinemannA., The enforcement of competition law in Europambridge,
2007 c1p. 29-31.

® 3aKoH 0 Cy36Hjarby HENOjAIHE YTAKMHLIEC M MOHOTIOJHCTHYKHX CIIOPa3yMa, Wil 2.
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OOMmamyjyhe ornamaBame TPaIUIMOHATHO C€ CMaTpa jeJHUM O] IT0jaBHHUX
00JIMKa HETIOIITeHE TPKUIITHE yTakMuIle. Tako je 3akoHOM 0 Cy30Hjamy HeJlojarHe
YTaKMHUIE ¥ MOHOIIONMCTHYKHUX criopazyma u3 1976.ronune HelojaiHa pekiama
OunIla HaBelleHa Kao jeIHO O TPIKHIIHUX IMOHaIIama (M TO Ha PBOM MECTY), Koja
Cce HAPOUHTO CMATPAjy ACNIOM HeJOjalHe YTAKMHIIe. ™ 3aT0 Hije HeBaxHO ucTahm
Jla je y CpPIICKOM IIO3UTUBHOM TMpaBy y Be3W ca oOMamyjyhum oriamaBamem
YCBOjEH NPBY aHATM3UPAHU TIPUCTYTT (OBUM WHCTUTYTOM Y HAIIIEM TPaBY IITUTE CE
HMHTEPECH W Tpropalia M motpoinada). O6Mamyjyhe ornamaBame peryimicaHo je
3akoHOM o0 ormamaBamy (y masem Tekcy: 30).'' IIpema 30, obmamyjyhe
OTJIallIaBal-E JeCTe CBAKO OIJIalllaBambe Koje Ha OWII0 KOjU HavuH, yKIbydyjyhu
Ha4MH TPHUKa3WBamk-a, OOMamyje WK je BEpOBaTHO na he oOMaHyTH IMPHUMAoIe
orJIacHe TIOpyKe, Koje 300T TakBe oOMamyjyhe prupoae MoXKe J1a yTHIe Ha FbUXOBO
CKOHOMCKO TIOHAIllalke WU Koje 300T Tora IIKOAW WM je BepoBaTHO Aa he
HAIIKOJMTH KOHKYPEHTy orjiammBada.'” Hema JpmeMe 1a 3aKOHOABAIl IIOJ
MpUMaoIiMa OrJlacHe MOpYKe ToJpa3ymMeBa W IMOTpollave. 3alTuTa WHTepeca
MOTpoIIaYa BUJbHBA j€ U Y PETYJIATUBH jOII jeTHEe BPCTE OrjlalllaBamba Y CPCIKOM
MpaBy — YIOPEAHOT OrjiallaBama. YTIOPEIHO OIJIAIaBamke jJECTE OIVIAlllaBamhe
KOJUM Ce, TIOCPETHO W HEeTIOCPEIHO, HICHTH(HKY]e KOHKYPEHT, OTHOCHO FEroBa
poGa i yemyra.*® Ono je no3BosseHO, ako, m3Mely ocrasor, Huje oOMamyjyhie y
cmuciy onpenaba 30 o oOmamyjyhem ormnamaBamy, Ka0 U y CMUCIY onpenada
33I1 o obmamyjyhoj IMOCIOBHO] MPaKCH W TIPOIYIITamy KOJUM ce OOMamyjy
MOTPOIIAYH.

[Ipema TOMe, HaKo CPIICKO MpaBO MpPUIaAa TPYMU 3eMajba KOje Cy YCBOjUIIC
HAarpe;] ONUCaH! JIPYTHU TPHUCTYI PETYJINCakhy HENOIITCHE TPXKUIITHE YTAaKMUIIE, HE
CME C¢ 3aHEMapUTH YHMIHCHHUIIA Ja je Y BE3W ca jeMHUM O] BeoMa 3HAuYajHHX
TOjaBHUX OOJIMKA OBOT MHCTUTYTA YCBOjSH TOpE IOMEHYTH IPBHU MPHUCTY, Ka0 U TO
712 j€ ICTH YCBOjEH Y PaHHjeM jyTOCIIOBEHCKOM TpaBy.

Hermornrena moca0BHA TIpakca j€ MpaBHU WHCTHTYT KOjH J00Mja Ha 3Hadajy
noHoireteM Jupektue EY o HemomTeHum mociaoBHuM mnpakcama w3z 2005.
romuie (y namem Teckry: Jlupektna).'® On Tama, oHa moctaje jemaH of
Haj3HAYQjHUjUX HWHCTUTYTa TIOTPOIIAYKOT TIIpaBa, all M jemaH Ol HajooJhHX
TIpuMepa yCIICITHE XapMOHM3aIMje TpaBa apkaBa wianuiia EY. Hbhen 3Hauaj je
TOJIMKH /1A TI0j€IMHH ayTOPY CBa MPaBWJIA MMOTPOIIAYKOT IPaBa JIeJiec Ha OHA KOjrMa

10 3ak0H 0 Cy30Hjarby HEJNOjaTHe YTaKMUIIC ¥ MOHOTIOJIMCTHYKHUX Criopa3yma, wi. 8tau. 1.

Y Cyorcoenu enacrux PenyGuxe Cpouje, 6p. 6/2016.

230, 4. 11cr. 2.

¥30,n. 14cr. 1.

1430, un. 14cr. 21ay. 1.

15 Directive 2005/29/EC of the European Parliamedtafrihe Council on Unfair Commercial
PracticesQfficial Journal of the European Uniph 149/22.
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je peryiicaHa HEMOIITEHA TIOCIOBHA MMpakca W Ha OHA KOjuMa CE PEryJuIlry
TOTPOLIAYKH yroBopu. '

[Noapyuyje npuMeHe HENOIITEHE MOCIOBHE Tpakce oapeleHo je neduHummjoM
nojMa mociosre npaxce.’’ TTOCTOBHA TIPAKCa je CBAKO UMELCHHE HITH HCUHMIHCHHE
TProBIIa, HAYWH FHETOBOT T[IOCIIOBAba WM TPEACTaBbaha M TOCIOBHA
KOMYyHHKaIMja, YKJbYydyjyhu ornamaBame Koje je HemocpemiHO IOBE3aHO ca
TIPOMOLIMjOM, MPOAjOM HIH MCIOPYKOM MpOM3BOfa moTpomraunma.'® ITociosHa
IpaKca je HEIOIITeHa, ako Cy KyMYJIATHBHO HCIIYEeHA aBa ycioBa:™ 1) ma je
TOCJIOBHA TIPAKCa TProOBIA MPOTHBHA 3aXTEBUMA MPO(ECHOHANHE Haxke ), 2) 1a
MOCJIOBHA TIpakca TproBua OWTHO HapyllaBa WIM IMPeTH Ja OHTHO HapyIIn
eKOHOMCKO TIOHAIIAIbE, " Y BE3H Ca TPOU3BOIOM, MPOCEIHOT TIOTPOIIAYA Ha KOTa
Ce Ta TIOCIIOBHA IIpPaKca OJHOCH WM KOjOj je HW3JIOKEH, OJHOCHO IOHAIIAE
TIPOCEUHOT WIAHA IPYIIE, Kajia Ce MOCIOBHA IPAKCa OJHOCH Ha IPYITy HOTpouaya.”
W3 nHaBeneHux neduHMIMja MPOU3UIIA3H JIa CE MHCTUTYT HETIOIITEHE TOCIOBHE
npakce MpuMeryje Ha oJjHoce n3Meljy Tpropala U MoTpoliaya, y IHJbY 3allTUTe
MOTpoIIaya, Kao caaduje yroBOpHE CTpaHe.

AHanmu3a mojMa, TOpeKiia W HCTOPHjCKOr pa3Boja HEMOIUTEHE TPIKUIIHE
YTaKMUIIE U HETOIITEHE TTOCIIOBHE TPAKCe JTOBOAN HAC JI0 HEKOJIMKO 3aKJbydaKa O
HACTaHKY, 3Ha4yajy ¥ MECTY OBHX WHCTUTYTA Y CAaBPEMEHOM IPaBHOM CHCTEMY.
Hemomrena TpkuiHa yTakMuI@ je je WHCTHTYT YMjH Pa3BOj HOUMILE jOII Y
nocienmuM  aetieHnjamMa XIX Beka. Om Tamg OH TpoHANa3d CBOjeé MECTO Y
PA3MMIATAM TIPaBHUM CHCTEMHMA, KOjU My TIpHIajy Mamu win Behu 3Hadaj.
Hepetko ce roBopu u 0 mocTojamy mnocedOHe rpaHe mpasa (eHr. unfair competition

'8 Djurovic, M., European law on unfair commercial practices andtean law, Oxford,
Portland, 2016&p. 4.

o JleraspHUje 0 TOAPYYjy MPHMCHE HEMOIITCHE TOCIOBHE Mpakce Buau: Muxajnosuh, b.,
Henowmena nocnoena npakca y cagpemenum yciosuma nociogarsd, 30opauk: CaBpemeHn
npaBHu pomeT u yenyre, Kparyjesan, 2018,ctp. 804-809.

183317, w1, 5Tau. 19.

1 0 nojMy HemomTeHe MOCIOBHE TIPaKCe netasbHUje BumM: Muxajnosuh, b, 3awmuma
NOMpoOwIa4a 00 HENOWIMeHo2 NOCi08arsa, I1paBo u npuspena, op. 4-6/2012¢tp. 540-545.

2 [Ipodpecronanta maxmba je y HameM mpasy u npay EY nedurncana kao rosehiaHa maxmsa
W BELITHHA KOja ce y NMpaBHOM IIPOMETY OCHOBAHO OYEKYyje O TPrOBLA y IIOCIIOBAambY ca
MOTPOLIAYMMA, Y CKIaIy ca JoOpUM 0OMYajUMa U HaueloM CaBeCHOCTH U motutersa (3311, wi.
5tau. 15).

L Tprosar| GUTHO HApyIIaBa EKOHOMCKO IMOHAIIARG MOTPOIIAYA AKO CBOjOM MOCIOBHOM
IPaKcoM OWUTHO yMarbyje MOIyNHOCT HOTpOIIaya Ja OCTBAPHU HOTPeOaH HUBO 00ABEIITEHOCTH
3a OJUTy4YMBaIbE, YCIIe]| Yera IOTpoIayd JOHOCH EKOHOMCKY OUTyKY KOjy MHa4e He O JOHEOo
(331, un. 18cr. 2). EkoHOMCKa O/TyKa TIOTpOIIiaya je OTyKa O TOME Jia JI, Ha KOjH HAYNH 1
T0J1 KOJMM YCJIOBMMA Jia KYTIH HIPOM3BO/, JIa LIEHY IJIaTH Y LEJOCTH WM ASMMUAYHO, 2 JIU J1a
3aIPKH WM J]a BPATH [POM3BOI, HJIM J]a HCKOPUCTH HEKO JPYro MPaBo y BE3H € MPOM3BOJIOM
KOje MMa T10 OCHOBY yroBOpa, [a JI Jia HEILTO YUHHH K JIa Ce Y3APIKU Of] KaKBOT MOCTYIIKA
(3311, wr. 18cr. 3).

#23311, un. 18cr. 1.
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law), mako je HecmopHO Ja je Ta rpaHa MpaBa HEPACKUIMBO IMOBE3aHa ca
YTOBOPHHM TIPABOM, TOTPOIIAYKKM TPABOM M IPABOM HHTENCKTYAIHE CBOjiHE.”
3Ha4aj HEMOIITCHE TPXKUIIHE YTaKMUIIC y CaBPEMEHOM IPaBy, TMakK, HHUjE BUIIC
Tako BenukH. OBa YMIH-CHAIIA HABETIA j€ TIOjEAMHE ayTOpe Ja HEMOIITCHY TPKHIITHY
YTaKMHITy Ha30By ,IIOMajo 3a00paB/beHUM® WHCTUTYTOM,  MaJa OBAaKBY
KOHCTATAaIMjy CBaKako Tpeba y3eTH ca pe3epBoM. Ha 3Haudaj HEMoITeHe TP KUIITHE
YTaKMUIIC Y CPIICKOM TIPABHOM CHCTEMY Y BEJIMKO] MEPH YTHUYE TO IITO je OAPYYje
NMpPUMEHE OBOI WHCTUTYTa OIPAHMYEHO MpEeIMEeTOM perynucama 3T, OJHOCHO
YHIHCHUIIOM JIa C€ OH MIPUMEIbY]je Y O0JIACTH TPrOBUHE, Tj. TIPOMETa pode U yCiIyTa,
KA0 CaMo je/IHOj Of MPHBPEIHUX JETATHOCTH KOje APYIITBA MOy 1a 00aBsbajy.”>
Hwuje omysek 6mno Ttako. [Ipema Beh momenyToM 3akoHy O Cy30Hjamy HEJOjaTHe
YTaKMUIIEe ¥ MOHOITOJIUCTUYKUX CIIOpa3yMa, HelojaiHa YTaKMHUIA ce TIPHUMEHHBAIA
Ha CBE Pajib¢ YUMELCHE PajJil MPUBPEIAHE YTAKMHIIE TPH BPILICHY IpoMeTa pode
WIN YCIIyTa WK Opyee Nnpuspeone OeiamHoCcmu.

Henomrena mocioBHa mpakca MpaBy 3Hayaj qoomja Tek moueTkoM XXI| Beka,
KajJa je OBaj MHCTUTYT PEryJIMCaH y moTtpomiauykoM mpaBy EY. CrmmuHo je u y
CPIICKOM TIpaBy, y KOjeM j€ HENOINTeHa IMOCIOBHA IMpakca, Kao Moce0aH MpaBHU
HMHCTHUTYT, IIPBH ITyT peryjrcaHa 3aKOHOM 0O 3aiututy norporada u3 2010.roguse.
MeljyTiM, To He 3HAUM Ja je caJip>KMHA OBOT HHCTHTYTA OMIa HEMO3HATA y HAIlleM
panujeM npaBy. HamMe, y paHHjeM jyroCIIOBEHCKOM IIpaBy HETIOIITEHA TP KHIITHA
YTaKMHUIA U HENOINTEeHA MOCJIOBHA IpaKca OWIIM Cy PETyIIUCaHd Kao jeTUMHCTBCH
mHCTUTYT. OBaj 3aKJbydak NPOV3HJIA3H W3 UYUILCHUIIE N1a CY CE HENOjaTHOM
YTakKMHUIIOM Y HallleM paHWjeM TpaBy IITUTWIA HHTEPECH W Tproeama u
MOTpoIIaya, ajd ¥ U3 T0jeIMHUX TT0jaBHUX OOJIMKa OBOT MHCTUTYTA, y KOjUMa Ce
MOT'Y TPETO3HATH EIEMEHTH JIAHAILET MHCTUTYTa HETOIITeHE MOCIIOBHE TpaKce
(ump. mpUKpUBake MaHa poOe WK TOBOHEH-C HA IPYTH HAYMH Kymana y 3a01yny y
roryiely OUTHUX CBOjCTaBa poode, OrVIallaBamk-e MPUBHUIIHE PACIIPO/iaje, TPUBUIHOT
ckerba ¥ c1.).2’ OBO MPAKTHYHO 3HAYM Ja CE HEMOLITEHA TIOCIOBHA TPAaKca Y
HalleM TMpaBy OJIBOjWJIa OJ] WHCTHTYTa HEMOINTEHE TPXKUIHE YTaKMHIE U
HACTaBWJIa Jia TOCTOjU Kao 3acebaH mpaBHM MHCTUTYT. OBa uMEbeHHIIA HUje Oc3
3Havaja. Kama jemaH WMHCTHTYT TOTHYE, OMHOCHO Kaaa c€ ,HM3IBOJH M3 HEKOT
JPYror WHCTHUTYTA, OHJA TO 3HAYM JIa C€ Yy NMPUMEHH ,HOBOI" WHCTUTYTa MOTY
KOPHUCTUTH JOCTHIHYyha MOCTUTHYTa y MPUMEHH OHOT cTapHjer (IpPBEHCTBEHO
cyncka mpaxca). Takolje, To 3HauH Ja ce JBa, HA OBAj HAYMH TOBE3aHa, HHCTUTYTA
MOTY TpEIUIUTAaTH Yy TPUMEHM W HaKOH HHMXOBOT pa3/iBajamka, OJHOCHO Jia
MOjeTMHN TI0jaBHU OOJMIIM JBAa HMHCTUTYTa MOTYy OWTH CIWYHH WIH, YakK,
WJICHTUYHHU.

2 Méllers, T., HeinemannA., nas. deno, c1p. 5.

24 Hemo, crp. 50.

3T, 4. Ler. 1.

2 33K0H 0 Cy30ujarby HeJlojalIHe YTAKMHMIIE ¥ MOHOTIOJICTUYIKUX CIIOpasyma, 4. 2.

2" Byiur: 3aKoH 0 Cy30ujarby HeJlojalIHe YTAKMHIIE M MOHOTIOJICTUYKHKX CIIOpa3yma, 4. 8.
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3. NMNojaBHM 061MLUM HENOLWITEHE TPXXULUHE YTaKMULe
M HenoLwTeHe NOC/I0OBHE Nnpakce

[Ipe Hero mITo MPUCTYNMMO aHATM3M KOHKPETHHUX MOjaBHUX O0JIMKa HEHOLITEHE
TPKHUIIHE YTAKMHIIE ¥ HEMOIITEHE MOCIOBHE MpaKce, y IUWJbY MPOHAIaXEmha OHUX
MojaBHUX O0JIMKa KOjuMa ce HCTOBpPEMEHO MoBpelyjy mpaBmia oba WHCTHTYTA,
HEOITXOJ/THO j& OCBPHYTH CE Ha METOJIC peryJincarma aHAM3UpaHuX HHCTHTYTa. OBO
W3 pasyora IITO YHpaBo OBe MeTone oapehyjy koje he ce KoHkpeTHe, (hakTHUKEe
CUTYal{je, OTHOCHO PaJibe U MOCTYIIN TPXKUIIHUX YYECHHUKA, CMAaTPaTH I10jaBHAM
o0ymIMa HaBeIEHWX HHCTHTYTAa. 32 00a HMHCTUTYTA 3aj€MHHYKO j€ TOCTOjambe
TeHepaliHe Kiay3yie (koje Cy Omie aHaIM3UpaHe y MPETXOIHOM eIy pajia), Kojuma
ce MPOMKCY]y OMIUTH YCIOBH 3a MPUMEHY HHCTUTYTA, a IIOTOM Cce HaBOJE TPUMEpH
HETIOIITEHE TPYKUIIHE YTAKMUIIE, OJIHOCHO HETOIITEHE TMOCIOBHE Tpakce. 3Hauaj
reHepaJiHe Kiay3yJie, aK, HUje UCTH Koj 00a HHCcTUTyTa. KOs HerommTeHe TpyKUIHe
YTaKMHLIE OMLITH YCJIOBU U3 TeHEpasIHE Klay3yJie MOpajy OUTH UCIYH-CHH U Y CBAKOj
OJ er3eMITIapHO HABENICHUX CHTyalja. MeTon peryivcama HElOITeHe MOCTIOBHE
npakce, MHave y TIOTIYHOCTH Tpey3eT W3 mpaea EY, HemTo je KOMIUTMKOBaHUjU U
cieunduyanju. Pamu ce o TpocneneHoM mpucTyITy, KOju MoApa3yMeBa, Kao IITO je
Beh peueHo, HajIpe, MoCTojamke reHepaiiHe Kiaysyine. [lotom ce perymumty Hajuerhn
OOJIMITM HETIOIITEHE TIOCJIOBHE Tpakce — oOMamyjyha M HacpT/bMBa IIOCIIOBHA
npakca, a Ha Kpajy ce HaBOJM T3B. LIPHA JIMCTa 0OMamyjyhe 1 HaCPTI/BHBE MOCIOBHE
npakce, KOjOM Cy TPONMCAHM OOJHIM IOCIOBHE IIpaKkce KOjU ce CMaTpajy
HETOITeHNM 0e3 0031pa Ha OKOJTHOCTH KOHKPETHOT Citydaja. [ [puMeHa TpocTerneHor
MPHCTYTIA Y MPAKCH TOJ[pa3yMeBa, Hajipe, POBEPY OJ CTpaHe HAIICKHOT CY/ICKOT
WM YIOPaBHOT OpraHa Ja JM TIOCIOBHA TNpakca, YMjU Kapakrep je MNpeaMer
WCTIATHBA:A, NpeaBrl)eHa T3B. IPHOM JINCTOM Kao aricoiyTHO 3a0pameHa. AKO je
OZITOBOP HA TIOCTABJHEHO THTame IMOTBPJaH, HE TOCTOjH MOTpeda 3a aHAIWM30M
WCIYEEHOCTH OMIITHX YCJIOBA 3a ITOCTOjarbe HEeMOIITeHE MOCTIOBHE Mpakce. AKO je,
MaK, OATOBOP HEraTHBaH, OpraH MPUMEHE MOTOM HCIHTYje HCIYEEHOCT YCJIOBa
npensul)eHrX 3a HOoCTOjabe 00Mamyjyhe WM HaCPT/BHUBE MOCIOBHE IPaKce, IMa TeK
aKo HU OBM YCJIOBH HHCY HCIYH-CHH, TPUCTYa CE aHAJM3H OIIITEr IojMa
HETOLITEHE TIOCJIOBHE MPaKce, KOjU MMa YJIoTy T3B. CUTYpHOCHE Mpexe (eHr. Safety
ne).?® Jlaxe, yciioBU U3 TeHepaIHe KIay3ylie MOpajy OUTH HCITYEbCHH CaMO Ko Ce
KOHKPETHO TMOCTYTIakhE¢ TProBiia MpemMa MoTpoliady He MOXKe MOJIBECTH O] HEKY O
pammy npeBul)eHUX T3B. IIPHOM JIMCTOM, HUTH TIOJ] OMIITH N0jaM oOMamyjyhe mwin
HACPTJBHBE TOCIIOBHE MPaKCe.

Amnanmi3a T3B. IIpHE JIMCTE 00Mamyjyhe ¥ HaCTPJHHUBE TIOCIIOBHE TIPAKCE TOBOITN
Hac 10 3aKJbydka Ja Cy TOTOBO CBM OOJNHWIM TOCIOBHE IpaKce ca OBE JIHCTE
MPONKCaHH MPBEHCTBEHO y MHTEPECY 3allTUTE MOTPOILIAaYa, Kao 1 1a TOTOBO HUjelaH
O] OBHX OOJIMKA TIOCIIOBHE TIpaKce He MOXKE UCTOBPEMEHO TPE/ICTABIbATH MOBPETY

% Collins, H., Harmonization by example: European Laws againdaiurcommercial
practices,The Modern Law Revievgp. 1/2010ctp. 97-98.
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WHCTUTYTA HETIOIITECHE TPXKHUIIHE YTaKMUIle. M3y3eTak je oramiaBame OJl CTpaHe
TProBIja TIPOM3BOJIA KOjH TIOJ[paXkaBa MPOW3BOJ JPYrOr TProBa M KOJUM cCe
MOTPOIIIAY HAMEPHO HAaBOJAM Ha TIOTPEIIIaH 3aKJbydaK Jia POU3BOC TPOM3BOIN UCTH
Tprosarl, Kao jelaH o1 00JIMKa TIOCTIOBHE TIpaKkce KOju ce 6e3 0031pa Ha OKOHOCTH
T0jeIMHAYHOT ClIy4aja cMatpa oOMarbyjyhioM mocmoHoM mpakcom.?’ HecriopHo je
Jla paJiha KOjoM Ce MojpakaBa MPOU3BOJT IPYTOT TPrOBIIA TPEACTABIba PAIELY KOjOM
CE WCIYHbaBajy U yCIOBU U3 TCHEPAIHE Kiay3yJie HENOIITCHE TPXKUIITHE YTaKMUIIE.
UumseHHITa 1a Ce caMo jeTHIM OJT MHOTOOPOJHIX OOJIKA TIOCJIOBHE TIpaKce, KOjH ce
Hajla3e Ha T3B. IPHO] JIMCTH oOOMamyjyhe W HacTpJbMBE IIOCIOBHE IIpakce,
HCTOBpEMEHO TIoBpel)yjy U MpaBmiia MHCTUTYTA HEMOIITEHE TPXKUIITHE YTaKMUIIS, HE
3Ha4YM Jia J0 TPEIUTUTamka WHCTUTYTA MOKe JONM caMo y PEeTKHUM, HM3y3eTHHM
cirygajeBiuMa. Moryhe je ma Heku 00K TIOCTIOBHE TIPaKce KOjH UCITyE-aBa yCIIOBE U3
reHepajiHe Kiaysyle Wi u3 AepuHuiyje oOMamyjyhe WiIn HaCTpJbUBE IOCIOBHE
MpaKkce MCTOBPEMEHO MpeCTaB/ba Paliby KOJOM C€ JUPEKTHO KpIle M HWHTepecH
TproBana (KoHKypeHara). Takohe, mperumrame He Mopa aa Oyae IUPEKTHO,
HeriocperHo. OHO MOKe TIOCTOjaTH M OHJa KaJia ce KOHKPETaH OOJMK TIOCIOBHE
Mpakce OIHOCHU CaMO M WCKJBYYMBO Ha MOTpolnade. Taxa Cy MHTEpPECH Tpromala
WHAMPEKTHO, Al 3HA4YajHO ToBpeheHw (HIp. Tprosall KOjU JaKHO TBPIHM Ja j€
HOCHJIAI TIOCEOHE 03HAKe KBAJIMTETA, ITO je 00K oOMamyjyhe TociioBHE Tpakce,
MO)KE OCTBapHTH 3HAYajHy JOOHT, 3aCHOBAaHY Ha OBOj JIXKHO] TBPIbH, a HAyIITPO
JPYTHX TProBara, KOji Cy 3arcTa HOCHOIIM IIOCEOHE O3HaKe KBAIUTETA).

Ilormen Ha pamme TProBIa KoOje Ce HAPOUHUTO CMATPajy TOjaBHAM OOJUIMA
HETIONITCHE TPXKHIIIHE YTAaKMUIIC HABOJAM HAC Ha 3aKJby4ak Ja je MoryhHoCT
MPEIUINTakha OBUX T0jaBHUX OOJIMKA ca MHCTUTYTOM HETIOIITEHE MOCIIOBHE TpaKce
3HavajHa. [Ipernmrame, YKpINTame J1Ba WHCTUTYTA j€ BeOMa BHIJBUBO KOJ Pajibe
HETIONITCHE TPXKUIIHE YTaKMHIIE, Koja C€ CacToju y Tpojaaju pode ca O3HaKama,
rojialMa Wik OOJTMKOM, KOjUMa CE ONpaBIaHO CTBapa 3a0yHa KoJ| MOTpoIIavya y
IOTVIely M3BOpa, KBAIMTETa M IPYTHX CBOjcraBa Te pobe.’’ OBme ce MOXeMo
BpaTUTH Ha Beh TIOMEHyTH 00K oOMamyjyhe IMOCIIOBHE MpaKce, Yija Ce CYIITHHA
CacToju y ToJipakaBarby MPOM3BO/IA APYTOT TPrOBIIA, a MOCIIEIHIIA jE ¥ TY CTBAPALE
3a0yHe Ko nmoTpoinava (camo (hopMyIicaHa Ha HEIlTO Apyradnju HauwH). JoI 1Ba
o0JIMKa HETIONITEHEe TPXKUIIHE YTaKMUIlEe, w3puunTo mpemsuhieHa y 3T, mory
JIMPEKTHO YIPO3UTU MHTEPECE MOTpOIIaya U THME MCTOBPEMEHO UCITYHHTH YCIIOBE
13 TCHEpalTHE KJay3ysle HETOIITeHE MOCIOBHE MpaKce. M3HOIICHE HEUCTUHUTUX U
VBPEIJBHBUX TBPAGH O JIPYTOM TProOBITy ¥ M3HOIICH:-E MO/IaTaka O JPYTOM TProBILY
WIM EHEroBOj] PoOM WM YCIy3HW, KOjU CYy YCMEPEHH Ha HapyllaBamke yrieaa U
T0CIIOBAmba TOr Tproeua.” Mako Ha MPBH MO M3MIEAA A CC Py O pajrbaMa
TProBlia Koje Cy HE caMO yCMEpEHE mpema TPromily, Beh umja mocieuia moraha
WCKJBYYMBO TPIrOBIfa, He O Tpebaimo aa Oyzae CIOPHO J1a Cce HABEACHWM pajrhaMa

293317, yp, 21Tay. 13.
3037, yy1. 50crt. 2Tau. 3.
3137, un. 50cr. 2.1a4. 1.1 Tau. 2.
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MOJKE YTHIIaTH HAa eKOHOMCKO ITOHAIIAE MOTPOIIIaya, OAHOCHO J1a C€ OBUM pPajlhbamMa
MOTpOLIa4 MOXKE HABECTH Jla JJOHECE EKOHOMCKY OIUTYKYy KOjy MHade He OM JOoHEeo
(HeMCTHHHTE M YBPEIJbUBE TBPELE O IPYTOM TPrOBILY, O B-ETOBOj POOH WM YCITy3U
yiyhyjy ce Hajuerhe moTpomaymuma).

W3 HaBenmeHOT MPOM3WIA3Y 1A j€ Y TMPaKTUIHO] PUMEHA WHCTUTYTA, KOjU CY
npeaMeT OBOT' pafa, Moryhe mocTojame KOHKPETHHX, (PAKTHUKHMX CHUTyaluja, Koje
MOTY TIPECTaBJbaTH OCHOB 32 OCTBAapHBAE 3aKOHOM NpeABUI)EHNX TIpaBa 3a CITydaj
HOBpeE/IC MpaBIIIa 00a HHCTUTYTa HCTOBPEMEHO.

4. OcTBapMBam€e NpaBa U MHTEpeca 3a c/y4aj
NoCTOjatba HEMOLWITEHE TPXKULLHE YTaKMULe
M HEMoLwITEHe NOCJ/I0OBHE Nnpakce

VY ciydajy mocTojama HEKOr OJ TOjaBHUX OOJIMKA HETIOIITCHE TP KHIITHES
YTaKMHULE WM HETOUITeHE TOCIOBHE Ipakce, JIMLE 4Yhja Cy MpaBa W HHTEpece
moBpehenn (Tproear; WiIM TOTPOIIaY), MMa IpaBO Ja IOKPEHe OAroBapajyhu
MOCTYTIAK 32 CYJICKY 3aIlITUTY IMOBpel)eHnX MmpaBa U MHTepeca.

TyxxO0oM 300r HENOIUTEHE TPXKHIIHE YTaKMHUIIE MOXE CE€ 3axTeBaTd
VIBphUBakE PaJe HEMONITCHE TPXKUIIHE yTaKMUIlE, 3a0paHa HEHOT JlaJber
BpIICH:A, OTKIAMAke HACTATMX TOCIHCAWIA, KAO0 M HAKHAZA IiTere.”
CrnenuuuHOCT CYCKE 3allITHTE O HETIOIITEHE TPXKHIIHE YTAKMHLIE CACTOjU CE Y
MoryhHocTH, Koja ce mpyxka omrteheHOM Tpro.iy (KOHKYpEHTY) Ja 3axTeBa He
caMo HaKHaIy MaTepHjajHe IITeTe, Beh W HakHaTy HeMaTepHjalHe ITeTe 300T
TIOBpe/ie MOCTIOBHOT yriiena.>> Ha oBaj HAYMH 3aKOHOJABALl YCTAHOBIHABA jEIHHM
CITy4aj HaKHaJle HeMaTepHjaHe ITeTe IPaBHOM JIMITY Y CpIickoM TipaBy. Tyx0a ce
MOXKE TOJIHETH Y POKY OJl IIECT Mecelld OJ] Ca3Hama 3a pajikby U YYHHHOIA
(cyOjexTrBHE pOK), a HajKacHHWje Y POKY OJ TPH TOAWHE Off OKOHYAma pajibe
(o6jextuBEM pok).>* Cy MoXe HAPEIUTH J1a ce IPECy/Ia KOjOM Ce YCBaja Ty:KOCHH
3axTeB, o0jaBu y ,CiyxbenoMm rnacHuky PemyOmuke CpOwje®, Ha Tporak
IITETHHKA.

OcTBaprBame 3alITUTE O HETIOIITEHE MTOCIOBHE MPAKCe MOXKE CE BPIIMTH Ha
7IBa HAYMHA: MTOJHOIICHEM TYKOE 3a 3aIITUTY KOJIEKTUBHOT MHTEpEca MOTpoIaya
(HeromiTeHa MOCTOBHA Mpakca CMarpa ce IMOBPEIOM KOJIEKTHBHOT HHTEpeca
TIOTPOIIAYA [T0 CAMOM 3aKOHY)° HIII MOJHOIICHEM Ty)KOe 3a HAKHALY ITeTe (n
MOCTYMAaK 3a TOHMINTA] WK YTBphUBAE HUIUTABOCTH YrOBOpA, OAHOCHO OHIIO
KOjH JPYTH TOCTYNaK 3a OCTBAPHBAEGG NpaBa MOTPOIIAYA),’ MpOY3POKOBAHE

3237, un. 5Gacr. 1.

33T, B cr. 2.

3437, . 5Qa cr. 4.

33T, un. 5Gacr. 5.

36 3311, . 145cr. 1 tau. 2.
37 By 3311, wi. 153.
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HETIOITCHOM TIOCIIOBHOM TIPaKCOM, OJf CTpaHEe WHIWBUIyaHOT, omreheror
noTtpomava. [locTymak 3amTUTe KOJEKTHBHOT WHTepeca Tokpehe W BOIH
MUHHCTAPCTBO HAJICKHO 32 IMOCIIOBE MPHUBPENE, MO 3aXTEBY OBJIAIINEHOT JIHIA
(eBUICHTHPAHO YPY/KEHe HITH CaBe3 OTPOIIAYA) MM IT0 CITYXKOCHO] TyKHOCTH. >

Jocanammma aHanmm3a ykasyje Ha TO y OCTBapWBamy IpaBa M HMHTEpeca 3a
CITy4aj TIOCTOjarha HEKOT OJ1 TI0jaBHUX O0JIMKa HEMOIITSHE TPXKUITHS YTAKMUIIC VITH
HETIOIITECHE IMOCIOBHE TPAKCEe HE MOCTOjU TIPEIUIUTamke M3Mel)y JBa MHCTUTYTA.
Jlakie, ako ce YHICHUYHO CTamhe¢ KOHKPETHE, (PaKTHUKE CHTYalllje Ha TPIKUIITY
MOJKE TTOJIBECTH TIOZ PaJiheé W IOCTYINKE, KOjU Cy 3a0pameHH TpaBHiIMMa o00a
WHCTHUTYTA, Y TOj CUTYaIUju MOKE JIONH JI0 TIOKpEeTama TOCTYIKA CYICKE 3aIlITHTES
IO JIBa MpaBHA OCHOBA, TIPX YeMy O aKTUBHO JITHTHMICAHO OWJIO CaMO OHO JTUIIE
KOje Ce INTUTH MpaBUIMMa KOHKPETHOI HMHCTHTyTa (TIOCTYIAK 3allITHTEe MOXE
MOKPEHYTH CaMo JIMIE Y YUjeM MHTEPECY j€& KOHKPETaH MHCTUTYT yYCTAHOBJBCH, a
TO je Tproeal] KOJ HEIOIITEHE TPXKUIIHE YTaKMHIIEC, OJHOCHO IOTPOIIAY KO
HETOIITCHe TOCIOBHE mpakce). To 3HauM ga ce mnpakTHHO mokpehy JBa
HE3aBHCHA, OJIBOjEHA CYJICKA MOCTYIIKA, Ca PA3JIMUUTUM CTPaHKama, O KOjuMa CyJI
JIOHOCH JIBE ITOCEOHE OTyKE.

Oge je BakHO criomeHyTH onapendy 3311 kojoM ce perynmine MOKpeTame
MOCTYITKA 3allITHTE KOJICKTUBHUX MHTEpEeca MOTpoIiavya Mo CIYyKOEHO] Ty>KHOCTH
O] CTpaHe HaJJICKHOT MHHHUCTApCTBa. AKO y MOCTYIKY HaJ30pa MUHHCTAPCTBO
OIICHM J]a HEKO YHILCHE WM HEUHICHC YUECHHKA Ha TPXKHINTY, a MOCEOHO
MOCTOjarbe¢ HEMOIITEHEe YrOBOPHE Ofpea0e WIIM HEMOIITEHE ITOCIOBHE IpaKce,
yrpo’kaBa WM TIPETH Ja YIPO3d KOJCKTUBHM HHTEpEC IMOTpoIlada, MOKpeHyhe
MOCTyNaK yTBphrBama MmoBpe/ie KOJISKTHBHOT HHTEpeca OTPOoIIada Mo CIIyKOeHO]
mysxuocTr.>® MunnCTapeTBO MOKpehe MoCTyNaK 3amTnTe KONEKTHBHOT MHTEpeca
MOTpoIIaya Mo CIIyk0eHO] Ty>KHOCTH, KaJla Ha OCHOBY JTOCTaBJLCHUX WHHITH]aTHBA,
vH(oOpMaNMja U APYTUX PACHONIOKHUBHX IOJaTaKa, OIEHH MOCTOjame TOBPEIE
KOJIEKTHBHOT HHTepeca roTpormada.’® OBa openda je BeoMa 3HaUajHa 3a PEIMET
OBOT pajia, jep OHa OTBapa BpaTa 3a ydelihe Tpropara Win yapyKemba Tpropaa y
MOKPETaky TOCTYIKA 3allITUTE KOJICKTUBHOT MHTEPECa MOTPOIIIaya O/ HEMOIITSHE
MOCIIOBHE TIpaKce, JIOCTaBJbambeM HWH(pOpMAIMja Ha/JIeKHOM MHHHUCTAPCTBY O
TIOCTIOBHUM TIpaKcaMa Koje ¢y HemomTeHe y cmuciy oapenada 33I1. JacHo je na he
TProOBI OWTH MOTHBHCAHHU JIa TIOJHOCE WHUIIM]aTUBY 32 TIOKPETamke oAroBapajyher
MOCTYTIKA, KaJ[ ToJ| IMOHAIIAMmE JAPYror TProBIla yrpoXKaBa HHHXOBE ESKOHOMCKE
uHTepece. Takole, nako TO 3aKOHOM HUje M3PHIMTO NpeBrl)eHO, HECTIOPHO je J1a U
yIpyXema MOTpollaya U HUXOBH CaBe3W, Kao Jiia oBiamhcHa 3a TOKpEeTame
MOCTYIKA 3alliTUTE KOJEKTUBHOT WHTEpeca TOTPOIaya, MOTy TMOKPEHYTH
MpEeMETHH MOCTYTaK HAKOH HHHITHjaTHBE OUIIO KOT 3aMHTEPECOBAHOT JIUIIA.

383311, un. 146¢r. 1.
393311, un. 146¢r. 2.
40331, un. 146¢r. 3.
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5. 3akspyuak

Hermormrena TpykwIlHAa yTaKMUIIA M HETIOIITEHA TIOCTIOBHA TIPaKCa Y JIAHAIIELEM
CPIICKOM TIpaBy MpEJICTaBIhajy JIBa HE3ABUCHA U OJ[BOjEHA TpaBHA WHCTUTYTA, ald U
JIBa MHCTUTYTA KOja Cy HEPaCKUIMBO ITOBE3aHa CBOjHM IIMJBEBIMA, CBPXOM TIOCTOjamba,
TOPEKJIOM U OpOjHMM 33jeJHIUKMM TIOjaBHUM oOJwmimMa. OCHOBHU IJb OBa JIBa
WHCTHTYTA 3a7paBo j€ 3alliTUTa TPXKUINTA, OJHOCHO YCIIOCTaBJbarhe (ep ycloBa Ha
TPXKUIITY, YAME CE JOTPHHOCH MOOOJBIIAY MPaBHOT ¥ EKOHOMCKOT TOJIOXKaja CBHX, a
Tpe CBera, Haj3HAYAjHUjUX YYECHHKA Ha TPXKWINTY — TProBalia W motporada. /lpa
WHCTUTYTa TPajHO Cy TOBE3aHA M YMILCHUIIOM Ja CY OHM HEKaJa y HallleM NpaBy
TIPENICTABJBATN jeaH, JEMMHCTBEHN MHCTUTYT. O TIOBE3aHOCTH CBEIOYE M TIOjaBHU
00JMIIN OBUX MHCTHTYTA, KOjH Ce 4ecTo nperumhy, o uemy je Ousio roBopa y pamy.

Ha xpajy, Hamehy ce npa, BepoBaTHO KJby4yHa MUTamk-a, HA KOja je MPEpaHo JaTh
KOHa4aH OJITOBOP, &JIK KOja 0CTajy Kao TeMa 3a IPOMHUIIIbarhe TIPABHUX TeopeTuyapa y
oyayhuoctr: 1) ma 1 je pa3Bajarbe HETOIITEHE TPIKHIIHE YTAKMHUIIE U HETOIITEHE
MOCJIOBHE TIpaKce MpaBU IMyT KOjUM CPIICKM 3aKOHOJABall MJe, OJHOCHO 1a Ju Ou,
MPBEHCTBEHO y MPaKCcH, OWIO MO3UTHBHHUX e(hekaTa, ako OM Ce OH BpaTHO Ha ITyT
CTapor jYroCIOBEHCKOT 3aKOHOJABIA — ITyT jEMHCTBEHOT PETYJHCAha HETOIITeHEe
TPIKHILIHE YTAKMULIC M HETIOIITeHE MOCIIOBHE Ipakce (Mokia Ou To OMO M Ha4WH 3a
MOHOBHO TPHABAKe HEITO Beher 3Hauaja WHCTHTYTY HETOIITEHE TP)KHIIIHE
yrakmurle y gomaheM 1paBy); 2) Ha KOjM Ha4uMH ce Moxke mocTuhu eduKacHHja
TIpYMEHA TIPaBmIIa, KOja BayKe 3a CITydaj TIOCTOjarka HETIOIITCHE TPYXKHITHE YTaKMHIIC 1
HETIOIITEHE TOCIOBHE IIpakce, OJHOCHO Ja JIM Ha Ty NPUMEHYy MOXe YTHLATH
YHILCHUIIA J]a C€ HEPETKO JEIHOM HMCTOM PaIE-oM ToBpel)yjy mpaBmia 06a HHCTHTYTA
(mpuTHcak TproBaia Ha MOKPETame MOCTYIKA 3a 3alITHTY KOJEKTHBHOT MHTEpeca
MOTpoOLIaYa, i ¥ OOPHYTO - MPUTHCAK MOTPOIIaYa Ha TIOjeIMHE TPTOBLIE /1A TIOIHOCE
Ty>k0€ 3a MOBpe/Ty HETIOLITeHE TP/KHIITHE YTAKMHLIEC IPOTHB HECABECHUX TProBalia).

Borko Mihajlovic, Ph.D., Assistant
Faculty of Law, University of Kragujevac

RELATIONSHIP BETWEEN UNFAIR COMPETITION
AND UNFAIR COMMERCIAL PRACTICE

Summary
The issue of mutual relationship between unfair pition and unfair

commercial practice has not been solved yet irdtal theory. The subject of this
paper is determination of relationship between éhtego institutions, through the
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Bopko Muxajnosuh, OaHOC n3Mehy HENOLITEHE TPXKMULILHE YTakKMULE U
HenoLITeEHEe NOCNOBHe npakce (cTp. 323-334)

analysis of their elements, forms of appearancpliagtion, etc. The author in the
paper, primarily, analyzes the notion and origirfsuafair competition and unfair
commercial practice, aiming to determine the plao® importance of these
institutions in contemporary legal system. Aftedgahe deals with the mechanisms
of application of unfair competition and unfair aowrcial practice, with special
emphasis to the cases in which one and the sanaé thet trader breaches the rules
of both institutions.

Key words: unfair competition, unfair commercial practiceader, consumer,
protection of interests of traders and consumers.
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