Ap Hura lMnaHojesuh, pegosHu ripogecop
[lpaBHoOr aKkysirera YHuBep3nuTeTa y KparyjesLy

YK: 347.1/.2:616-051.8
DOI: 10.46793/XIVMajsko.593P

KATEFOPWUIE NYHONETHUX JINLIA KOJA HUCY Y CTAWBY
OA NMPUCTAHY HA KJIMHUYKA UCMTUTUBAHA Y KOJUMA
YUYECTBYIY"

Pe3ume

Ilpeomem paoa je ymephusare xamezopuja nymoiemuux iuya, Koja ou ce
Mo2na cmampamu CyQjekmuma Koju Hucy y Cmary 0a 0ajy caziachocm Ha yuewifie y
KAUHUYKUM UCHUMUBARLUMA - WIMO Je u3paz Koju 3aKOHOOasay KOPUCmu u Koju
aymop cmampa Hejachum. Y npeom Oeny pada aymop ce b6asu numarbem od Jju
NYHONemHU CYOjekmu Kojuma je oepanudeHa unu 00y3ema HOCI08HA CHOCOOHOCH
ynaze y o8y kamezopujy. /lpyeu u mpekiu 0eo paoa noceekien je 002060py na numarse
0a i ce U HeKo 00 NYHONEMHUX CyOjekama ca nyHOM NOCTI08HOM CnOcoOHowily u3
NOCEOHUX pazioza Modice C6pCMAamu y 08y epyny. ¥ 3axmyuHom oeny pada aymop
KOHCmamyje 0a epyny NyHOIemHUX Tuya Koju HUCy y Cmary 0a 0ajy caziachocm Ha
yuewthe y KIUHUYKUM UCNUMUBAILUMA HUHe CaMo Juya 0e3 HyHe NOCIoGHe
CNOCODHOCMU, 00jawirbasa 3aumo mo peuierse Huje 000po U npeonaxice HA4uH 3a
Fbe208Y USMEHY .

Kwyune peuu: meouyuncko npaso, MeOuyuHcKe yciyee, KIuHU4Ka UCHUmuearsd,
NYHONeMHA JUYa KAao UCHUMAHUYY, NOCI0BHO HeCnoCOOHU
UCNUMAHUYU.

1. VBOA

Vyemhe y KIMHIYKHM WCTIMTHBAGMMA JIEKOBA M MEAMIIMHCKUX CPEICTaBa HUje
HM TIPaBO HH 00aBe3a OWIO KO 4YOBeKa,” ma je Moryhe camo Ha CyOjeKTHMa Koju
WCIyH-aBajy MEIUIMHCKE KPUTEpHjyMe 3a TO U Ha J00poBoJbHOj Oazu. [lpaBuio je na

" Pax je HarmicaH y okBupy mpojexta ITpasror ¢axynrera Yensepsurera y Kparyjesiy "XXI
6ex — eex yceayea u Yeayocnoe npaea”, op. 179012, xoju (unancupa MUHHCTAPCTBO,
MPOCBETE, HAYKe U TEXHOJIOMIKOT pa3Boja Pemybmmke Cpowje.

! Slavicek, G., Forsdahl, Gnformed consent in clinical researcimternational Journal of
Stomatology and Occlusion Medicidg, 2/2009¢tp. 141-146.
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CcaMo TyHOJIETHA JIMIA MOTY Ja Oy/ly HCIHTAHWIM, Y3 YCIIOB [a Jajy MPHCTAHAK ca
KBUINTETMMA KOJU Cy TIpenBuheHM NpONHCHMMAa KOJjH PETyJHILy OBY Matepujy:
3aKOHOM O JIGKOBUMA M MEIUIIMHCKUM cpeicTBUMa” (Y ajbeM TeKCTy: 3aKOH) W
CMepHHAIAMA 100pe KIMHIYKE MPAKCE Y KIMHIYKOM HCTIHTHBAmbY (Y 1a/beM TEKCTY:
Cwmeprmnrie). TTo oBHM TIpormicKMa, IyHOBaKAaH TPHCTaHAK Mopa. 1) a MoTHde Off
JIMIIA KOje je CIIOCOOHO J1a T JIa WITH OJ1 3aKOHCKOT 3aCTYITHHKA JIMIIA KOje TO HHje; 2) 1a
je nat 106poBosBHO; 3) [1a Ta je A0 JHIE Koje je TPETXOIHO MHPOPMICAHO® O CBHM
acIeKTHMa MCIIMTHBAa, U 4) 11a je mar y npormicanoj gopmu. IIpuroM je ceejemto aa
JIU Cy HCIIUTHBAR-A TEPAITH|CKa M HeTePaNHujcka,” OHOCHO JIa JH Cy JHIA O KOjHMa
je ped 3:paBa, oboresa oz 6OIECTH KojiMa je JIeK KOjH Ce UCIUTYje HAMEHEH U Cy
oborena of1 ,,Heoarosapajyhux” conectu. [1paBo Ha camoonpelere y 0mHOCY Ha CBOje
TEJI0 MM Jiaje MOTYNHOCT J1a JIOHECY OIYKY KaKBY JKeJIe.

On oBor mpaBwia nocroje, MehyTuM, u3y3emy y o0a cMepa, Ma Tako U HEKH
MATIOJIETHHI® TI0] TIOCEOHMM YCIOBMMA MOTY OHTH MCTIHTAHHI, KAO IITO ¥ Heka
MyHOJIETHA JIHIa U3 ofpeljeHrX, 3aKOHOM NpeBUh)EeHNX pazliora, TO YOIIITe He MOTY
OUTH,” WM MOTY, aIM Y3 HCIH-GHOCT JOJaTHUX yciiosa.'’ CBa Ta JMIa ce Ha3HBajy

2.0 oBoj Temu Buute: Kiaju Tartuh, B., Emuuku u npagHu noioxcaj nyHonemmux nociogHo
CNOCOOHUX /bYOU KAo cybOjekama OuoMeOuyuHCKUx ucmpagicusaroa umu oeieda, CTpaHu
NpaBHU KKBOT, Op. 2/2010¢1p. 209-236.

3 Cin. rmacank PC 30/20106p. 107/12.

* Guidelines foGood Clinical Practicerprere ua International Conference on Harmonisation
of technical requirements for registration of phacauticals for human use, 1997)pasuu
cuctem Cpouje yxspydene cy 2008.mon HasuBoM «CMmepHHMIE 100pe KIMHHMYKE IpaKce y
KIMHAYKOM ueruThBamy» (Ci. rmacuuk PC 6p. 28/08).

®> 0 po6GposossrocTi npuctanka: Planojevt, N., Right to Free Consent to Participation in
Clinical Researches in Serbian Law: Sitek, M. (ur.), Dammacco, G. (ur.), Europa of
Founding Fathers: Investment in the common futQieztyn, Poland, 2013;rp. 355-369.
Bugern u 1. 2.9.CMmepHuIIa.

® O oBoj Temn Bure: Kusojunosuh, ., [lpucmanax na KiuHU4KO ucnumusaree. nojam u
OCHO8 NPUCMAHKA U Caopaicuna ungopmayuja 3a ucnumanuxa, 36opaux pagosa. XXI| Bek -
BEK yciIyra ¥ Y CIIy>KHOT TIpaBa, Kis. 3, Kparyjesar, 2012 ctp. 299-313.

" 0 oBoj Temu Bue: [Tnanojesuh, H., Bpcme kmmuxux ucnumusarsa, 360pHuK pagosa; XX
BEK - BEK yCIlyra M Y CITy)KHOT 11paBa, Kib. 5, Kparyjesarn, 2014.

8 [nanojesuh, H., Xusojurosuh, 1., Clinical Research Involving Minors in Internatiorehd
Serbian Regulations Iranian Journal of Public Health, vol. 42, no.2043.
(http:/fijph.tums.ac.ir/index.php/IJPH/article/viB699/2173, ctp. 652-664.

° Tlo 3akony, Ty cranajy: 1) 3apaBe TpymHHIC W IOjWbe; 2) HIA KOja Cy CMEIITEHA y
YCTaHOBE COIMjAJIHE 3AIITHTE; 3) JIMIA KOja Cy TI0 OUIYIM CYACKHX OpraHa CMEIITeHa Y
3IPaBCTBEHE YCTAHOBE WIIM YCTAHOBE 32 M3BPIICHC KPUBHUHMX CaHKIMja; W 4) mmma Koo
KOjHX Ce IPUHYIOM WIIM Ha IPYTY HAUKH JeJI0Baba MOXKE YTHIIATH Ha ABAIhe CarllaCHOCTH U
CJIO0O/THOT MPHCTAHKA 33 YYECTBOBALE Y KIIMHUYKOM UCIIUTHBAbY.

1910 3axony, To cy: TpyaHHIE U JojuIse, Koje ¢y 0boJene o1 O0JIeCTH Wi Cy y CTambnMa 32
Koja je JIeK KOjH ce KIMHWYKH WCITNTYje HaMeHCH; IyHOJIeTHA JIMIA, KOja M3 oApeheHmx
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BY/NHEpAaOWIHAM,"  TOCEOHO ~OCCT/BMBMM WCIHMTAHMIIMA ¥y  KIMHHIKHM
WCTIMTUBAbUMA YKHBAJY Pa3inunTe 00JIMKE MOCEOHE 3aILTHTE.

3a TeMy paza n3abpaiy CMO aHAJIM3Y TOJI0XKaja jeaHe OJ] HaBeJeHNX KaTeropuja
ByJTHEpaOWITHHX CyOjeKara, KOju Y KIMHIMYIKAM HCTIMTHBAF-MMa MOTY yYeCTBOBATH
M3Y3ETHO U Y3 UCIYE-CHOCT JIOJIATHUX YCIIOBa TIoceOHe 3aTuTe. Ped je o myHOoNeTHUM
JMIKMA KOja, 10 CJIOBY 3aKOHA, «...HUCY Yy CTamy Ja Jajy MMCMEHY CarjlaCHOCT 3a
yuemhie y crpoBoljerby KIHHHUKOT HCIIHTHBAEA...»> JIOK je 0 OOJIMIJIMA FHXOBE
noceOHe 3aITUTe y KIMHAYKAM HCIIMTHBAambUMa (Kako KON HAC, TAKO M Y CBETY)
MIMCaHO, Y JIUTEPaTypy HACMO HaWIIUIM Ha Pa3sMaTparme NMUTama Koje je MPETXOTHO Y
OIHOCY Ha OOJIMKE 3aIlTHTE, a TO je. KO YMHHU OBY Kareropujy Jmua? ~ HajBaxauje
MUTamke KojuM heMo ce y pany GaBUTH je. na ju ce u3Meljy IyHOJICTHHX JIMIa Koja
HHCY y CTamy Ja Jiajy MACMEHy CarfiaCHOCT 3a ydelhe y KIMHAYKOM VCITUTHBAbY,
KaKo MX 3aKOHOJABAll O3HauaBa, W JMIA KOja HEMajy IMyHY IOCJIOBHY CIIOCOOHOCT
MOXKE CTaBUTH 3HaK jETHAKOCTH, Kao IITO CE Ha MpPBH TIOIJICN YHHHU WA HE MOXe?
Hagrenena dopmynanuja Hammer 3akoHa cTBapa M Apyre AwieMe, Koje hemo y napeM
TEKCTY OTBOPHUTH M MOKYIIATH Ja Hal)eMo oAroBope Ha wHX. Lib Hammx aHanmsa je
HE caMo J]a YTBPAMMO KO YHHH OBY KaTeropujy ByJHepaOITHUX UCTIMTAaHUKa, Beh 1 1a
71 61 HaBENICHY 3aKOHCKY (hopMyJIaIiijy TpeOaao KOPUIroBaTH U Y KOM ITPaBITY.

2. [la nn nyHoNneTHM cybjeKTn KojuMa je nocsoBHa
CNoCO6HOCT orpaHMyeHa wau ofyseTa ysiase y OBy
KaTeropmjy?

JenHy onm xareropwja cyOjekara, KojuMa je HaMEHEHA JOfaTHA 3allTHTA Y
K/IMHAYKOM HCIHTHBABY, 3AKOH ' Ompesierbyje Kao MyHOJCTHA JIMIA ,KOja HUCY Y
cmary Ia Najy THCMEHY carjlaCHOCT 3a ydenihe y CHpoBohermy KIMHHYKOT
WCTIUTHBARa", a He Kao IyHOJIeTHE Cy0jekTe O3 IyHe IMOCIOBHE CrocoOHOCTH. To
cTBapa ozpeheHe maneme y Be3u Kpyra Juia o KojuMma je ped. Kao mpumep TakBux
cy0jekara y 3akOHy Cy HaBE/ICHA: JIUIIA Ca OTPAHUYCHOM IICHXUYKOM CITIOCOOHOMIhY;
JIIIA Ca OTPaHMYCHOM (DM3MYKOM CITIOCOOHOINY; JWIla Y HECBECHOM CTamy T/,
Habpajarme, nakse, HAje TaKCaTUBHO - ILITO 3HAYH Jla OBY KAaTerOpujy MOTY YMHHUTH U
Jpyru cyOjeKTH. 3aHMMJBHBO je Ja Jiia Oe3 IMyHe TMOCIOBHE CIIOCOOHOCTH Y OBOM
TpuMepa paay HaOpajarby HHUCY ITOMEHYTa, T j€ JIOTMYHO Ja CE 3aliTaMo: Jia Jr

pasniora HECY y CTamy Ja Jiajy MMCMEHH NPUCTaHaK Ha yuemihe; 3paBe xeHe Y (hepTUITHOM
MIEPUO/LY; CTapHje 0COOC M TEIIKH OOJICCHUIIH.

O tome Bume: [Tmanojesuh, H., XXusojunosuh, M., Cy6jexmu xmumuuxux ucnumusarsa y
cpnerkom npasy, Kparyjesarr, 2017 ctp. 104-108.
12 Bunern . 613akoua.
13°0 oBom mpoGemy mrcaHo je y Immpem obuMy M y OKBHpY pama: Iltamojesmh, H.,
Kusojunoswuh, 1., Cyojexmu knunuukux ucnumuearea y cpnckom npasy, Kparyjesar, 2017.
14 Bunern wi. 66u 673aKoHa.
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MyHOJICTHH CYOjeKTH, KOjUMa je ITOCIIOBHA CITOCOOHOCT OTpaHHWYeHa WA OJy3eTa,
3aMCTa yJa3e y OBY KaTeropujy?

Hako y oBoM HaOpajamby IOCJIOBHO HECTIOCOOHa M OTPaHHYEHO ITOCJIOBHO
CIOCOOHA JIMIIA HUCY W3PUYMTO MOMEHYTA, MHIBCEa CMO JIa je HECTIOPHO Ja OHa
yIase y OBy KaTeropujy U3 BUIIE pa3jiora.

IIpeo, oBu cyOjeKxTH, Oalll Kako 3aKOHOJIABAII U TIPOITUCY]e, 3aUCTa HUCY ) CIAIbY
Jla JIMYHO Jiajy TpPUCTaHAK Ha ydemihe y WCOUTUBAamY. Ibuxoa HemoryhHocT 3a
JaBame TIpUCTaHKa HUje (usmuke, Beh TpaBHE TpHpome - jep WM je TOCIOBHA
CIIOCOOHOCT Ofy3eTa OMIYKOM BaHIAPHUYHOI Cylda W3 3aKOHOM Ipenpul)eHnx
paznora.’®

/lpyeo, Ha 3aKJbydaK O TOME J1a OBU CYOjEKTH CIIaajy y KaTeropHjy MyHOJIETHHX
JIUIIA YHjH TI0JIOXKA] 3aKOH PeTyIMINe yimyhyje W YMibeHHITa 1 j€ jelaH O KIBYJHHIX
3aKOHCKHX YCJIOBa 32 HHXOBO Yydemiie y WCIWTHBAGY - CarylaCHOCT H-HXOBOT
3aKOHCKOT 3aCTyMHHKA (0 4eMy je y YBOZHOM jeny paga Omio peun).® ITomrro
3aKOHCKOT' 3aCTYITHUKA Y HaIlleM TIpaBy HAYEIHO MOTY MMAaTH Camo ITyHOJIETHA JIHIIA
KOjiMa je y TIPOIHCaHOj POLIEAYPH Oy3eTa WK OrpaHMYEHA TIOCIOBHA CIIOCOOHOCT
W3 Pa3Nora mpomucaHux [TopoIIHIM 3aKOHOM '~ — TO 3HAYM /1A Ta ITyHOJICTHA JIALA
CBAKaKo CIaaajy y KaTeropujy o Ko0joj je ped, 6e3 ob3upa ImTo MX 3aKOHOIABaIl He
MOMUEbE Y HaOpajary Koje BpILIH.

Tpefie, ako MaxJbUBHjE aHATM3UPAMO CBOjCTBA KpYyra JIMLA Koja 3aKOH HABOAW
Kao MprMep cyOjekara KOji HICY Y CTamby Jia Jajy CarfiaCHOCT (JTHIia ca OrpaHnYeHOM
MICUXHYKOM CIIOCOOHOIINY; JIMIa ¢a OrpaHMYEHOM (PU3MYKOM CIIOCOOHOIIY; JIHIIa Y
HECBECHOM CTamby) - BUcheMO J1a OHM 3alpaBo U MPE/ICTABIbajy KATETOPH]Y KOjoj Ce
MO TIpaBWIy OJy3WUMa WIIM OrpaHH4aBa TMOCIOBHA criocoOHocT. Hamme, mpema
TIOpOIMHOM 3aKOHY'® IyHOJCTHOM Iy IMOCIOBHA CIIOCOGHOCT™ MOKE OHTH
00y3ema aKo 3002 DoeCH Wik CMEMIbU ) NCUXO-(OUZULKOM PA3Eojy HUje CTIOCOOHO 3a
HOPMAJIHO pacyhuBambe, yclies yera Hije y CTamby Jia Ce caMo cTapa o ceOH U 3allTHTH
CBOJUIX TIPaBa U WHTEPECA; & OZPAHUYEHA - aKO 3002 Oonecmu Wil CMEmibu y NCUXO-
usuukom paseojy CBOJUM TOCTYIIIMMA HETIOCPETHO YIPOXKaBa COTICTBCHA TpaBa H
WHTEpece WM NpaBa W MHTEpece NpYrux juna. JInia ca orpaHuyeHOM IICHXHYKOM

15 Bunern wr. 146-150opomuasor 3axona (Cir. riacuuk PC 18/05, 72/11, 6/15) un. 31 - 44
3akoHa o BaHnapHuyHoM noctynky (Ci. rmacauk CPC 25/82, 48/88(Cn. rnacuuk PC 46/95,
18/05, 85/12, 45/13, 55/14, 6/15, 106/15).

16 Bunern wi. 2,ct. 1,1. 233aKkoHa.

Y Yzyserno, npema Iopomarom 3akory (wr. 132)i HOCIOBHO CIIOCOGHMM IHITMMA MOryhe

je TOCTaBUTH HPHUBPEMEHOI' CTaparejba ako jeé TO HEOIXOJIHO pajy NpHBPEMEHE 3allTHTE

JIMYHOCTH, MPaBa WK UHTepeca THX Juna. OpraH cTapatesbCTBa TO YaK MOPa YUHHUTH, aKo je

TO TpenBrl)eHO HEKMM IpyruM 3akoHOM. OCTaje OTBOPEHO IHTAME Ja JIM Ce Ty MOXKE

TIO/IBECTH 1 CHTYaIHja O KOjoj je ped.

18 Bunern wit. 146u 1470Bor 3aKoHa.

190 oBoj Tem: Myjosuh 3opauh, X., IlocrosHa cnocobHocm y KOHmeKcmy 00NyKa o Jieyersy,

300pHUK pazoBa: AKTYaTHOCTH TpallaHCKOT M TProBauKoT' 3aKOHOJIABCTBA M TIPaBHE TpaKce,
Heym, 2012c1p. 134-147.
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criocobHoIhy, Koja 3aKoH IOMHILE, jecy ocode KojumMa ce peMa I lopoaudaHom 3akoHy
MO)KE OTPaHHYMTH I OMy3eTH IOCIOBHA CIocoOHOCT. McTo Baku M 3a jmma ca
OrpaHMyeHoM (M3MUYKOM criocoOHomy, MOceOHO Kazja OrpaHudeHa (H3HYKa
CTIOCOOHOCT TIPEJICTaR/ba CMETHY WM OHeMOryhaBa KOMYHHKAIH]y Ca OKOJHMHOM
(ocoba je HIIp. HCTOBPEMEHO TUIyBa, HEMA M CIlela). AKO JIMIIA Y HECBECHOM CTamby,
Koje 3aKoH Takole MOMHIbe, TOBEIEMO MO/l KaTeropujy OoecHIX 0co0a, LITO OHA 10
NpaBIUTy | jecy - OHJa U Ta JIMLA HCIYEhaBajy yCIIOBE 32 OPAaHUUYCH:E UITH OLy3HMarhe
MOCIIOBHE CIIOCOOHOCTH W TIOCTaBJbahe 3aKOHCKOT 3acTymHHKa. To 3Hauu jma Oe3
003upa Ha (opmynanyjy 3aKoHa O ITyHOJIETHHM JIMIUMA KOja HUCY ¥ Carsy a Najy
CarJIacHOCT 3a ydelhe y KJIWHMYKOM HCIUTHBARY, KOja MOXKE CTBOPHTH AWIEME Y
TIOTTIC/y CBOT 3HAUCH-a - Y OBY KaTeroprjy cybjekara CBakako CITa/iajy JIiIa KojuMa je
OTy3eTa WK OrpaHruueHA MOCIIOBHA CTIOCOOHOCT.

3. [l1a N1 nyHosNeTHU cy6jeKkTn n He3aBUCHO Of CTerneHa
cBOje nocnoBHe cnocobHocTn Mory yhu y oBy kateropujy?

Haxon cBera maBemeHor, crienche murame Koje Ham ce Hamehe je: 3amro je
3aKOHOMABAIl YMECTO M3pasa ,Jmila 0e3 IyHE IOCJIOBHE CIIOCOOHOCTH' YIOTpeOHo
u3pa3 ,JIMla Koja HICY y CTamy Ja Aajy nprctaHak"? Jla v To 3Ha4u Aa je KpyT JHIa
KOja HUCY Y CTamby Ja Jajy MPUCTAaHAaK 3a ydenhe y KIMHIIKOM UCTIMTHBAY MOXKIA
MIFPH 0T KpyTa Jiviia 63 IMyHe TOCIOBHE CIIOCOOHOCTH; 1 JIa TIOCTOj€ M HeKa JIMIIa Koja
HE3a8UCHO 00 cmeneHa ceoje NoCiogHe CnoCOOHOCMU WIaK HUCY y CTalby Nia Najy
MpUCTaHaK Ha y4yenihe y NCIIMTHBAY 3 OCEOHUX pasiiora?

Wmajyhu y BUIY TEKCT 3aKOHCKE ofipede KOjy aHAIM3|paMo (I ,,...Koja HHUCY
y CTalky Ja 1ajy IHCMEHY CcarjlacHOCT 3a ydermhe y ChpoBohemY KIMHHYKOT
HCTIMTHBAKA..." - Wi. 613aKoHa), Ha MPBH MOTJIC]] MOXKE M3IJICATH /1A j& FheH aKIIeHaT
Ha HEMOTYNHOCTH JliaBamba nucmeHoz TIPUCTAaHKA, a HE Ha HEMOTYWHOCTH JaBarha
MPHUCTaHKa Kao TakBor. Jla JM cy OHNa HENMCMeHa JIMIa WM OHA Koja ce He MOTY
TOTITHCATH M3 JPYTHX pasniora (MOBpeie WIM HENOCTaTaK IaKe, PyKe WTA.) MOXKIA
Takohe Kareropuja cydjekara Koju HUCY y CTamby Jia 1ajy MPUCTaHaK Ha UCITUTHBAA 1
KojuMa 3aKoH Tpy»kKa 3allITHTY O KOjoj j€ ped — He3aBHUCHO Off TOTa Jia JIA CY TTOCIIOBHO
criocoOHa Wim He'?

TakBo 3aKJbyUMBaEKe, MAKO je Moryhe, WmaKk He CMarpamo IPUXBATJEUBHM.
Haunme, 3a ymna xoja HECY TIMCMEHa WM c€ HEe MOTY TMOTIHCATH U3 JIPYTUX pas3jiora
npeneuljeHa je noceOHa Mporieaypa 3a JaBarmbe MPUCTAHKa, Peryjrcana aejaoM wi. 61
3akona u T. 4.8.9. Cmephmiia;, a genmom onpendama 3akoHA O OOJUTAIMOHUM
omuocuma,”® koje ypeljyjy HAUMH Ha KOjU HEIMCMEHH YroBapad MOTIHCYje YrOBOp; U
3aKOHa 0 OBEpaBaHbY IIOTIIHCA, PYKOIIHCA 1 Tpertvica,”” Koje ypeljyjy HaumH Ha KOjH ce
pelliaBa cuTyanpja Kaia cy y MUTamby HEMMCMEHa, Cliera, TITyBa W/ JIHIA Koja He

20 Bugern . 72,ct. 2300, Koju 171acu: , YToBapay KOju He 3Ha MUCATH CTaBulic Ha MCIPaBY
PYKO3HaK OBEPEH OJI [IBa CBEOKA MK O CYa, OMHOCHO APYror opraxa.”
21 Cn. rnacauk PC 93/14, 22/15.
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MOT'Y TIOTITHCATH HCTIPABY~ — 14 OHa, TI0 HAIEM MUILbCHY, He Criazajy Mehy juia
KOja HUCY y CTamy Ja jAajy npucraHak. OHa cy crocoOHa M y cmary ¢y oa 0ajy
npucmanax, almm TO YMHE Y CKJady ca MpOoLeAypoM Koja je TPOIHcaHa MOCeOHHM
onpendama ¥ Koja ce pazvKyje o7 OHE KOja BXH 3a TIFICMEHE UCITUTAHNKE U OHE KOjU
Ce MOT'y CaMH TTOTIHCATH.

4. la v nyHONEeTHU cybjeKkTn ca NyHOM NOC/IOBHOM
cnoco6Howhy Mory yhu y oBy kateropujy?

[omrro 3akoH He MOMUELE Oy3UMAHE WK OTPaHUYEH-E TTOCTIOBHE CIIOCOOHOCTH,
MOCTaB/ba Ce TMTame. Ja JIM M HeKa Of JWla Koja 3akoH IOMHEe (IHIa ca
OrPaHMYEHOM TICUXWYKOM cCIocoOHomhy; JHIia ca OrpaHHYeHOM (H3HYKOM
criocoOHoIhy; JIMIa Yy HECBECHOM CTamby), @ KOjJUMA Hije 00y3ema Wil 02PaHU4eHd
NOCI06HA CNOCOBHOCHT MOYKIIA MOTY YHHHTH KATCTOPH]Y UHjH TI0JI0XKaj pa3MaTpaMo?-

Harive, TakBe cuTyarpje Cy y npakcy Moryhie, jep onamhera mra®? oHekaz He
nokpehy mocTynak 3a oxy3uMame TIOCIIOBHE CIIOCOOHOCTH HaBEACHUM CYOjeKTUMa 1
KaJla Cy MCIYHCHH YCIOBU 32 TO. [ToHeKal orpaHHyerha TICHXUYKE WM (DU3HUKe
crocoOHocTH oapel)eHor JIMiia TOCTOje, alld HUCY TaKO BEJMKa Ja MPEACTaBIbajy
PAas3IIor 32 OrPaHUYCHE WK OLY3UMAabE MOCIOBHE CIIOCOOHOCTH, jep Ce TOTUYHA JIULA
WMaK MOTy cTapatd O ceOM W 3alllTUTH CBOjUX TIpaBa M WHTEpeca, OJHOCHO HE
YIpOKaBajy HU CBOje HU Tyhe uHTepece U mpasa. HecBecHO cTame Takohe Moxke OUTH
TaKBe MPHPOJE J1a HHje MOcieauna OONeCTH y Y)KeM CMHCIY peud (Y NHTamy Cy
npoJiasHa cnabocT, HCLPIUBEHOCT, Y30ylere Utl.) —Ia Hehe OUTH HCITyEeHI 3aKOHOM
TMPONHCAHN YCIIOBH 32 OTy3MAHse TIOCIIOBHE CTIOCOOHOCTH JJOTUYHOM JIUILY.

UrseHNIIa, 11a je 3a W3BONeHe UCITUTHBAMA Ha JIMIIMMA Koja HUCY Y CTamky Jia
Jajy TIPUCTaHAK TIO0 3aKOHY HEONXOIHA CAIACHOCM 3aKOHcKoe 3acmynHura (0e3
npeaBrhaba MKAKBOT M3Y3€TKA) MCKIbydyje OBaKaB HAYMH PasMUIILbAd. AKO JIUILY
ca OTPAHMYCHOM TICHXHUYKOM I (DHU3HYKOM CIIOCOOHOIINY WM JIMITY Y HECBECHOM
CTamy HHYje OIy3eTa WM OrpaHHYeHa MOCTIOBHA CIIOCOOHOCT, 8 OHO HHjE Y CTamy Ja
JIMYHO Jia TIpUCTaHaK — oHO Hehe Mohw 1a Oy/ie YYECHUK KJIMHUYKOT UCTIMTHBAKA CBS
JOK My Yy 3aKOHOM TIPOITMCAHO] TIPOIEAypH He Oynle Oy3eTa WIM OrpaHHdcHa
MOCIIOBHA CHOCOOHOCT M TIOCTABJbEH 3aKOHCKU 3acCTYIHHWK, KOju he omrydutd o
JIaBamy CarjlaCHOCTH Y EeroBo mMme. To, TI0 HalleM MUIUBCHY, ajbe 3HAUH Jia je
KaTeropuja Jmiia 0e3 MyHe MOCJIOBHE CIIOCOOHOCTH 3aIpaBo jenuHa Koja Moxe yhu y

22y tom cMuciy BazeTd: wi. 12 (BepaBame MOTIHCA Kaja IOJHOCKIAL] HCIPAaBe HUjE Y
CTamy Jia je mpounTa), wi. 13 (OBepaBarbe MOTIHCa Kaja IOAHOCHIALL UCIIPABE HUJE Y CTarby
Jia uyje u unTa), wi. 16 OBepaBame pyko3Haka), wi. 17 {ocTymak Kaja IIoJHOCHIAL] HCIIPABE
HHje Y CTarby J]a CTaBH PYKO3HAK) U JIp. OBOT 3aKOHA.

% Cmuro pasmumwsarse: Kiaju Taruh, B., Emuuku u npagnu nonoscaj myou kao cybjekama
OUOMEOUYUHCKUX UCPAXNCUBARsA U KIUHUUKUX 02leda, beorpan, 2012 ctp. 49.

24 Bugern wi. 323aK0Ha O BAHITAPHAYHOM TIOCTYIIKY.
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KPYT JIMITa KOja HUCYy y cmarby Aa Jajy carfiacHOCT 3a ydenrhe y UCTIMTUBARY U 1a On
00Jpe OrIIO A je 3aKOHOaBall U30€erao 0Baj U3pa3 HEMPELM3HOT 3HAUCHA.

To Takohe 3HauM u &ia 10 3aKOHy, 33 Pa3MMKy of oapeheHnx MelyHapoIHHX
nporrica 1 CMepHHMIa, HE TOCTOjU MOI'yRHOCT M3BOl)eHha KIIMHUYKHX MCITMTHBAha Ha
Ow10 KoM JHITy 0€3 FhEeroBe CarylaCHOCTH, aKO je TIOCJIOBHO CIIOCOOHO; OHOCHO 0e3
3aCTYIHUKOBE CATTIACHOCTH ", aKO HeMa IIyHy IOCIOBHY CIIOCOOHOCT — HE3aBHCHO OJf
Tora Jia JIM je y CBECHOM WM HECBECHOM CTalky M y K0joj Mepu Ou u3Boheme
WCTIMTHBAE-A MOTJIO J1a Oy/ie 3Ha49ajHO 3a TETOBO 3PaBIbE.

U3yseTHo, mpema IIOpOIMYHOM 3aKOHY” M IOCTOBHO CIIOCOOHMM IIHIMMA
Moryhe je TIOCTaBUTH npuspemeHoe cmapamena aKo je TO HEOMXOAHO paau
MpUBpEMEHE 3allITUTE JIMYHOCTH, TpaBa WM WHTepeca THX Jmna. OpraH
CTapaTesbCTBa’ | TO YaK MOpA YUHHHTH, AKO j& TO MPEIBHlEHO HEeKMM JPyTHM 3aKOHOM.
JemyHO Ha oBaj HauMH OW JIMIA KOja Cy TOCIOBHO CIIOCOOHA, a M3 TOpe HaBeACHHX
pasiora HHCYy y CTamy Ja JIMYHO Jajy TpHCTaHaK Ha ydemhe Yy KIHMHAYKOM
WCTIUTHBARGY, MOTJIa OWTH WCITUTAHWIA M 0€3 Oy3MMarha TIOCTIOBHE CIIOCOOHOCTH U
0e3 JIMYHOT TIPHCTAHKa — C THUM INTO OM MM MOpao OWTH TIOCTaBJEH NMPHBPEMCHU
craparesb y ckiany ca oxpendama IlopoaudHor 3aKoHa, Koju O cariacHOCT a0 y
BUXOBO HMe. [locTapihamy TPUBPEMEHOT cTraparelba Mopaia OM Ja MpPEeTXOIH
MpOLIeHa OpraHa cTaparejbcTBa Ja je TO HEONXOAHO Paal NPUBPEMEHE 3allTHTe
JIMYHOCTH, TpaBa M WHTEpeca ThX jwia. [la u je To ciiydaj Kaja je y THTamy
yuemhe y KIMHIYKOM HWCIMTHBARKY TEMIKO je yHampen pehu. Mehyrnm, HH OBa
M3y3eTHA CUTYaIllja He OM 3HAYmMIIa OZCTYTIAEE OJ1 IPaBHIa J1a 1o 3aKOHy HHje Moryhe
M3BOheHEe KIMHUYKUX UCTIHTHBAKA HA OMII0 KOM JIMITYy Oe3 HeTOBE MITH CarjiaCHOCTH
FCTOBOT 3aKOHCKOT 3aCTYITHHKA, TJIe W TPUBPEMEHH CTaparelb Caia y IIHpeM
cmucry. llprctaHak 3akoHOM oOBNamheHOr JMIla — KO TOX TO OWO 3aBHCHO OIf
OKOJIHOCTH —MOpa MOCTOjaTH.

Jpyro je muTame a M je aneKBaTHO ONpeNesbehe 3aKOHO/ABHA 1A TTOCJIOBHO
CrIocOo0HA JIHITA, KOja HUCY Y CTaEby J1a JINYHO 73]y MPHUCTAHAK, Y HCIIUTHBAKY HAYCITHO
HE MOTY Y4YeCTBOBaTH Oe3 Ojy3MMarba IOCJIOBHE CIIOCOOHOCTH, TIOCTaBbamha U
CariacHOCTH 3aKOHCKOT' 3aCTYITHHKA WM, €BCHTYAITHO, IPUBPEMEHOT CTaparesba; W
j€ MOYKIia OJ1 OBOT TIpaBiia Tpebasio PeaBUACTH M HEKH M3Y3€TakK, Kao IITo oapeheHn
MeljyHapOIHI TIporHcH urHe (BreTH Hiip. Tauky 30 XencuHike nekiapammje).”> Osa
JysieMa ce HapO4dMTO OFHOCH Ha JIMIA Y HECBECHOM CTamby, KOja He MOpajy OuTu 1
OOMYHO W HWCY JIMIIICHA WIM OTPaHMYEHA y CBOjOj TMOCIOBHO]j CIIOCOOHOCTH TIpe

% 0 oBoj Temn Bume: Parvizi, J., Chakravarty, R., Og, B., Rodriguez-Pa&z, Informed
consent: Is it always necessaryjuty, Internatiola Journal of the Care of ligal, 6p.
39/2008ctp. 651-655.

26 Bynerw wi. 132TTopoauyHor 3aKOHa.

270 ynosu oprana crparesbersa ume: apkuh, H., [Toayda, M., Osiawifiersa yenmapa 3a
coyujannu pao y nopoouyHo-npasHoj mamepuju no oopedbama 3akona 0 SAHNAPHUYHOM
nocnynky, Ipasuu sxuBoT, 0p. 9/2013ctp. 155-172.

3 Kusojurosuh, /1., ITmanojeuh, H., Meouyuncka ucmpasxcusaroa na smyouma npema
Xencunuwixoj dexnapayuju, Kparyjesai, 2015.
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Jloflacka y HeCBECHO cTambe. HanMe, cBaku YOBEK ce MOJKe M3HEHaa U HEOUCKUBAHO
Halil y HECBECHOM CTamby, KOje MOXKEe TpajaTh AyXe WM Kpahe Bpeme — IITO ce 10
MpaBITy HE MOXKE MpeABUACTH (OHO MO)Ke OWTH TOCTEIMIA MOXKIAHOT y/aapa,
TMOBpPE/Ia IVIaBe, jeIHa O KOMIUIMKALIM]a aHeCTe3rje MTI.). Y CJIeT HECBECHOT CTarbha KOJT
IBbUX TIOCTOJH jemaH BuA (hi3HUIKe HEMOTYhHOCTH 3a JaBamke TPHUCTAaHKa Koja HHje
TOBE3aHa ca MpaBHOM HeMoryhHomhy —11a Cy TakBa JIMIA YIPKOC HECBECHOM CTamby U
Jiajbe TIOCIIOBHO CIIOCOOHA.

C mpaBHE Tauke TVICOUINTA CUTyalja HHUje TpoOIeMaTHdIHa Kaja FHIXOBO
HECBECHO CTaH¢ Tpaje Myke BpeMe”> (HIp. KOMa) U KaJa UM je U3 TOr pasyiora, 300r
OomnecTH, TOKOM BpeMeHa Beh oJry3eTa IMOCIIOBHA CIIOCOOHOCT M TIOCTABJBEH 3aKOHCKH
3aCTYITHHUK, KOJH MOXKe JaTh (PUIM He JaTH) TOTpeOHy carmacHocT. MelyTiM, doBex
TOTOBO YBEK Y HECBECHO CTaFbe JI0JIA3K HEHAIAHO, T1a aKo je OFO MOCIIOBHO CIIOCO0aH -
OH HEMa 3aKOHCKOT 3aCTYyITHHKa KOjU OM omoOpuo crpoBoheme KIMHHYKOT
WCTITUBAMHA HA FhEMY.

C napyre cTpaHe, HECBECHO CTalkb¢é HE Mopa OWTH TpajHHjer KapakTepa, a
TPOIIE/TyPa O/Ty3MMAaEha TIOCIIOBHE CIIOCOOHOCTH U MOCTABIhaha 3aKOHCKOT 3aCTYITHUKA
3axXTeBa Jy’)Ke BpeMe, T1a je MUTame:. Ja Ju he JOTHYHO JHIe Kaja ce Ta Mporieaypa
3aBpIIIN jOIII YBEK OMTH HE CaMO Y HECBECHOM CTamby, Beh M Y JKUBOTY; Kao | Ja JIU Ce
ca IPHMEHOM JIeKa KOji ce KITMHHYKH HCITHTYje MOYKe TONMKO deKkatn? . Mako ce Ha
MPBY TIOMJIENT MOXKE YYMHWUTH JIa TIOCTABJbAEE TPUBPEMEHOr CTapareshba TOCIOBHO
CTIOCOOHOM JIMITy MOXKE PEIIUTH OBy CHTYaIrldjy, MOpamMoO TPHUMETUTH Ja TO jecTe
MPaBHO PEILCH-C OBE CHTyalWje, aad Ja he pe3yiarar mo MOryhHOCT H3Boljema
KJIMHAYKOT WCITUTHBAaKka HA OBAKBOM JIMITy OWTH WCTH. Hamme, mako Ta mporiemypa
Tpaje HermTo Kpahe oI mporenype oOay3uMarba IMIOCIOBHE CIIOCOOHOCTH M TTOCTABIhAha
3aKOHCKOT' 3aCTYIHHKA, W FCHO Tpajamke je TPemyro ca Tauke IVICIUINTA XUTHE
notpebe 3a m3BoheweM oxapeheHor mcrmtuBama. To gambe 3Haum aa he mocioBHO
CrocoOHa IyHONICTHA JMIIA y HECBECHOM CTamy Bpio perko mohu ma Oymy
WCTIMTAHUIIY, YaK W KaJia OM TO OUMIVICHO OWJIO Y F-HIXOBOM HHTEpECY - HIIp. Kaja
HEMa JIPYTorT JIeKa, Yuja je MpuMeHa 000peHa 3a TakBa cTama. [1o1To je pereme Koje
3akon Hymu ((MOcTaB/bame M) CAryIaCHOCT 3aKOHCKOT 3aCTYITHHKA) C MPABHE TAuKe
TJICTVIIITAa WICTpaBHO, amy Hajuemthe nehe matm HajOOBM MOryhM MeAWITMHCKA
pe3yJITar 1Mo HECBECHOT TAIMjeHTa, TOCTaBjbha Ce MUTame. Kako m3ahy U3 3a4apaHor
Kpyra y KOMe je[JHO TTOCJIOBHO CIIOCOOHO JIMIIE HE MOXKE JIMYHO JATH CarjiaCHOCT 32
yuemhe y KIMHMYKOM WCITUTHBAKY, jep j€ y HECBECHOM CTamy, IpOIEaypa
TIOCTaBJhakha 3aKOHCKOT 3aCTYITHHWKA TPaje TOJNMKO Jyro, Aa je jacHo na he meros

29 0 oBaxBuM narujentnMa Bume: Knaju Taruh, B., Jyorcnocm aeuera nayujenma y mpajro
6ecemamu6HOM cmarvy uiu y Komu (MeduuuHCKo-emuttKu u npaeHu np06ﬂefvtu), HpaBHI/I
XHUBOT, Op. 9/2003c1p. 267—280.

%0 Civraan cras: XKupojunosuh, JI., ITmanojesuh, H., Consent of legal representative and
assent of Persons incapable of giving informed exin® participate in medical researaln
Political sciences, Law, Finance, Economics and rigim) Conference proceedings:
International Multidisciplinary Scientific Conferees on Social Sciences and Arts, 1-10
September, 2014, (Political Sciences, Vol. 1). Alhe2014¢tp. 553-567.
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CBEHTYAITHH MPUCTAHAK BEPOBATHO JIONM TPEKacHO; MPUMEHa Jieka KOjU ce KITMHUYKA
WCITNTYje Ha OBAKBOM MAIMjEHTYy OM BEpOBAaTHO MOIVIA OJIAKIATH WM YKJIOHUTH
E-CTOBO CTaEbe - Al CE Ca EhErOBOM MPHMEHOM HE MOXE YCKaTH, Tj. CHTyalja je
ypreurHa?’ VIGHTHYHO IHTame Ce MOCTABJbA M 32 JIMIA KOja MMAjy 3aKOHCKOT
3aCTYITHHKA, aJIM OH HHjE TIPHCYTaH WIHM U3 IPYTHX pasjiora HUje y MoryhHocTH 1a na
MpUCTaHaK Ha yderihe 3aCTyMaHoT Y UCTIUTHBADY.

5. 3asbyuak

Ha ocHOBy aHanmm3a koje CMO y paiy W3BPIIINA 3aK/bYy4WSIH OWCMO 72 je
KaTteropuja nuia 0e3 IMyHe TMOCIOBHE CIIOCOOHOCTH 3alpaBo jelliHA Koja y HaieM
paBy Moyke Yhr y KpyT IIyHOJIETHHX JIMITA KOja HUCY y cmarby 1A 4]y CarlaCHOCT 3a
yuenihe y KIMHUYKOM HCITUTHBaRY. M3Mel)y m3pasa «dIyHONeTHA JIHIa Koja HUCY Y
CTamy Ja Jajy THCMEHY CarjlaCHOCT 3a ydemhe Yy ChpoBolery KIMHHYKOT
WCTINTHBARa», KOjU 3aKOH KOPHCTH, U M3pa3a «IyHOJIETHA JivIla O3 MyHe TIOCJIOBHE
CTIOCOOHOCTI MOJKE CE€ CTaBUTH 3HAK jEMHAKOCTH. 3aTo OW Oosbe OMIo Ja je Harr
3aKOHOJABall M30€ra0 OBaj M3pa3 HEMNpeIM3HOI 3Hauckha MW 3aMEHHO Ta
ONIITENO3HATAM TMPABHUUKAM TEPMHUHOM — IOCJIOBHA HecriocoOHocT. Kao mro cMo
peKiH, TO Takohe 3Ha4YM M Ja TI0 3aKOHy, 3a Pa3IHKy Of] ompeheHnx MehyHapomHux
npormca 1 CMepHHUITA, He TTIOCTOjU MOryhHOCT M3BOl)eHha KIMHUYKIX MCITUTHBAkha Ha
Ouno koM Juiry 6e3 HEroBe caryiacHOCTH, ako je TMOCJIOBHO CIOCOOHO; OHOCHO 0e3
3aCTYITHUKOBE CarjlaCHOCTH, aKO HeMa IMyHy TIOCIIOBHY CIIOCOOHOCT — HE3aBHICHO OJ1
TOra J1a I je Y CBECHOM WM HECBECHOM CTalkby W y K0jo] Mepu Om m3BohcHm:e
WCTTUTHBAaK-A MOTJIO J1a OyJIe 3HAYajHO 32 F-ETOBO 3/IPABJbE.

W3 pazora Koje cMO Y TeKCTy HaBeJIH, MUIIUBEH- CMO Ja TO HUje Haj0oshe Moryhe
pelIeke HaIller 3aKOHOABIA U fla Ou Ta Tpebajo W3MEHHWTH — ITOCCOHO Kama Cy y
MUTaky TIOCIIOBHO CHOCOOHHM TYHOJIETHH CYOjeKTH Y HECBECHOCM CTamy. Perieme
MUTaka KakBy HM3MEHy TpeOa HAmpaBUTH Yy OBOM 3aKOHY M Kako OMOTYhuTH u
CyOjeKTMMa O KOjuMa TOBOPHMO Ja Oymy YYSCHHIM KIMHWYKAX HCIUTHBAA Y
CHTyaI[jaMa Kajia je TO y FbUXOBOM MHTEPECY C& MOX/Ia HAJIa3! y HEKaJalllFheM M.
34, cr. 2 3aKoHa O 3IPABCTBEHO] 3AIUTHTH ., KOJU je MPECTA0 Ja BaXH, a IO KOME
MPHCTaHAK MAIMjeHTa Ha IPUMEHY MEITMIMHCKE MEpe Y 3APaBCTBCHO] YCTAHOBH MOYKE
3AMCHHUTH KOH3WIAPHU HANAZ " - aKO je TIALMJEHT 6e3 CBECTH WM Ta W3 APYTHX
paziora He MOXE JIATH HU OH HU FhErOB 3aKOHCKH 3aCTYIHHK, aKo ra uma. To Ou
BOXHIIO /IO TPCHYTKA WMCHOBAMma 3aKOHCKOT 3aCTYITHHKA W Y3 HCITyEhEHOCT CBUX
OCTAIMX YCIIOBa, KOjU Cy 3a ydemhe oBe KaTeropHje BYIIHEPAOWIHHX cyOjekara y

31 0 oBoj Temu Bume: Coppolino,M., Ackerson, L.Do surrogate decision makers provide
accurate consent for intensive care reseay€testpp. 19/2001¢tp. 603-612.

%2 Cn1. rmacrmk PC 6p. 107/05, 72/09, 88/10, 99/10, 57/11, 119/12, 45384, 96/15, 106/15.
3 Cmmuno mumuseme: Kupojurosuh, JI., Mzeohere MeOUYUHCKUX UCTPANCUBARSA HA
2bYouMa 6e3 nPUCMAanKa UChUManuxa y mehynapoonum akmuma, 300pHuK pagosa: XX| Bek -
BEK yciiyra u Y CIIy’KHOT TIpaBa, Kib. 4, Kparyjesar, 2013 cp. 132.
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KJIMHAYKOM UCIIMTHBAELY MPONMcany wi. 66u 67 3akona. Mako cMo cBecHu na n3mely
MEIMIMHCKEe Mepe (Koja ce PEIOBHO Mpely3uMa Y by JieueHha CTamba O KOjuMa je
ped) ¥ KIMHHYKOT MCIIMTHBama Jieka (unja he ymorpeba moxaa Outr omoOpeHa, a
MOJKIa HE) TIOCTOJH BEJIMKA Pa3IMKa - MUIIBEEba CMO J1a TIOCEOHO CTambe TallijeHTa 1
WCKJBYUYHMBO TEPAIMUjCKU KapaKTep WCIUTHBAKA M3Y3€THO MOTY OINpAaBIaTH OBaKBO
pellene, Koje CYLITHHCKH 3Ha4u yuemhe y KIMHAYKOM HCTIHTUBAY Oe3 MpHCTaHKa
JmIa Koja cy osnamheHa Aa ra aajy. [locebaH ycioB 3a IpuMeHy HAaBEICHOT pellierha
0w, TI0 HaITleM MUIIUBEELY, MOPao 1a OyIe U HETOCTOjamke O00pEHE TepaIHje 3a CTambe
y KOME ce UCTIMTAHUK Halasy; ¥ MPOLEHa JieKapa-CrieifjaTucTe KOj! JISUM MaLyjeHTa
nia O JIeK KOjH ce KIIMHUYKH UCIIUTYje MOrao OMTH 0 TOMONH.

Amnanorny TpuMeHy onpende 3akoHa O TpaBUMa IIallfjeHaTa, o KO0joj
MPHUCTaHAK HA MPUMEHY MEIUIIFHCKE Mepe Ha ofipe)eHOM JIMILy MOXKE JaTH | IS
KOje je OH Ha TO OBJIACTHO 3a CIIy4aj /1a IOCTaHe HecrocoOaH 3a JOHOLICHE OIUTYKE O
MPHCTAHKY, HE CMaTpaMo MPUXBATIBUBOM. JIOK je MeUIMHCKA Mepa YHAIIpe/T T03HaTa
1 ofoOpeHa Teparja, ca JISKOM KOji € KIIMHWYKA HCIIHTYje TO HHje CITydaj, Ta je
MpOLIeHa KOH3WIMjyMa O a/IeKBaTHOCTH H-EroBE MPUMEHE Ha KOHKPETHOT MallMjeHTa
MHOT'0 TIPUKJIAIHMjA HETO cariiacHOCT YHarpe ] oBnamheHor jguna. OcuM Tora, Mana je
BepoBarHoha Ja he Heko MKaja v TaTH TaKBO OBJIAITNEmE HEKOME, jep TIPOCcedaH YOBEK
00OMYHO HE caMo Ja He Pa3MHIILIba YHAIpe. O TOME Ja MO>Ke JIONK Y HECBECHO CTambe,
Beh jomr mame mMma y BUAy MoryhHocT jga he mianca 3a HEroBO HM3NEUCHE N
MPEKUBIHLABALE OMTH YIIPaBO Y TOJBPraBamy KIMHUYKOM HCITUTHBAKY HOBOT JICKA.
CamuM THM, TIPEy3UMAarbe OBAKBOT PEIlicHkha OM Hajuernhe oreT JOBEIO A0 CHTYaIllje
J1a OTpeOHY CarJIaCHOCT HUKO HE MOYKE JaTH.

Komwmjapan Hama3z OM €BESHTYATHO MOTJIO 3aMEHHTH ITO3WTHBHO MHUIIUBCH:C
eTHIKOr onbopa O CIpoBOheHY WCIMTHBAKA HAa OBAaKBOM JIMIly. Pememe ca
KOH3WIMjapHAM Halla30M YMECTO TIpUCTaHKa je TpHKIAJHUje, jep je cacTaB
KOH3WIMjyMa TakaB Jia TapaHTyje BHUCOKO CTPYYHY MpOLEHY CUTyaiwje. Y Hpuiior
peliema ca MUTUBEHEM ETHYKOT 0100pa TOBOPH apryMeHT Jia j€ OHO ,HeyTpaHHje”,
a caMUM TUM U OO0jeKTHBHHjE OJf MWIIUBCH-a KOH3WIMjyMa, jep je JIMJHa
3aMHTEPECOBAHOCT WIAHOBA ETHUKOr 0700pa’” Ja HA JOTHYHOM JIIYy MCIIMTHBAHSE
Oyzie M3BeICHO Mama HETo Kaza je ped o JiekapuMa — WIAHOBMMA KOH3WIHjyMa, KOjU
he y u3BOhjey MCIMTHBAA HA HeMY BEPOBATHO ydecTBOBaTH. Moskia O Hajoosbe

34 35

34 1. rmacruk PC 6p. 45/2013.

3 Bunety wi. 163akoHa 0 mpaBiMa TalyjeHaTa.

% 0O pany emukux onbopa ume: Ilnanojeuh, H., Haodresxcnocm emuurux od6opa
30pascmeeHUx YCmaHoea y 00nacmu KIUHUYKUX ucnumusarsa, 300pHuk pagosa: XXI| Bek -
BEK yciyra u YcinyxHor npasa, Kib. 6, Kparyjesan, 2015,ctp. 299-245;Kusojunosuh, /.,
3aoayu u ynoea emuuxux oobopa y cnposoherby MeOuyuUHCKUX UCTHPANCUBATLA HA /byOuMa,
360pHuK pamoBa: XX| Bek - BeK ycinyra u Y CIyKHOT 1paBa, Kib. 5, Kparyjesar, 2014, ctp.
217-233Kmaju Tatuh, B., Komumemu 3a emuxy Koju oyersyjy ucmpaxcusarsa Ha /byouma ca
OuoMeOUYUHCKO2, emuyuKko2 u npasHo2 cmanosuwima, Ipasau xwusor, 6p. 9/2011,ctp. 373-

390; Myjosuh 3opuuh, X., [Ipasnu acnekmu pada emuukux komumema y meouyunu, IIpaBHI
XHUBOT, Op. 9/2007 c1p. 253-275.
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peleme OmIo 1a OTYKy O KOjoj je ped JoHece KOH3WIH]yM, Y YHjeM cacTaBy He Ou
MOTJIM OUTH JIeKapH Koju he y4ecTBOBATH y UCTIUTUBAY.

Moske ce peIBUACTH J1a CarlIaCHOCT J1ajy M KOH3WIMjYM M €TUYKH 01100p, al TO
JIOBOZIM JIO OJYTOBIIAYCH-a ca W3BONEHEM WCIUTHBAKA M JIOJATHOT TYOMTKAa Ha
BpPEMEHY JIOK CE YeKa FHIXOBO M3jallli-aBarhe; a MOJKE CTBOPUTH M TIpobiieM ako zohe
10 paxIM4UTe TPOLICHE OBa JBa Tejla O HEOMXOAHOCTH HM3BOhEH-a WCIMTHBAba U
MUTaka YMjeM CTaBy Tpeba JaTH MpeTHOCT. 3aTo je 00Jhe OlLCHY MPEITYCTHTH jSTHOM
OJT OBHIX TeJIa, C TUM IITO OW TI0 HAIIIEM MUIIUBCELY M3 HABEICHNX pasJiora To Tpedasio
11a Gyzie kom3mwmjyM.>’ Y HekuM apikaBama npeasuljeHo je 1a CariiacHOCT y OBAKBHM
CHTyal[jaMa MOTY JaTh: 0co0e Koje Cy ONMCKe WCIUTAHWKY, aKoO Cy JOCTYITHE U
BOJBHE 712 O TOME OJTyHUe; JIeKap KOjH je OIrOBOPaH 3a JICUCH¢ UCTIMTAHUKA WITH TS
KOje OF MIMEHOBAO OByAINeHH MPy>KalaLl 3PaBCTBEHE yciyre. >

Nina Planojevic, Ph.D., Full-time Professor
Faculty of Law, University of Kragujevac

CATEGORIES OF THE ADULT PERSONS WHO ARE NOT
ABLE TO GIVE CONSENT FOR THE PARTICIPATION IN
CLINICAL TRIALS

Summary

The aim of this paper is to establish the categasfeadult persons which could
be considered as the subjects incapable of givorgent for the participation in
clinical trials — which is the expression used bg tiegislator that the author
considers to be vague. In the first part of thegoathe author analyzes the issue
whether the adult persons with restricted or teated legal capacity belong to this
category. The second and the third part of the papgresent a response to the
guestion whether an adult subject with full legapacity can be classified in this
category for a particular reason. In the conclusidhe author states that the

%" Ha crvuan HayuH 0 OBOM mutay: XKusojunosuh, [1., [Tnanojesuh, H., Consent of legal
representative and assent of Persons incapabléviofgginformed consent to participate in
medical researchu: Political sciences, Law, Finance, Economia$ &ourism, Conference
proceedings: International Multidisciplinary ScifiotConferences on Social Sciences and
Arts, 1-10 September, 2014, (Political Sciences, MoAlbena, 2014;tp. 553-567.

3 Tlomarak mpeyser ox: JKusojurosuh, I, M360herse MeOUYUHCKUX UCTPAXCUBARA HA
2bYouMa 6e3 nPUCMAanKa UChUManuxa y mehynapoonum akmuma, 300pHuK pagosa: XX| Bek -

BEK yciiyra ¥ Y CIIy’KHOT TIpaBa, Kis. 4, Kparyjesar, 2013 ctp. 131-132.
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HuHa MnaHojeBuh, Kateropunje nyHoNeTHMX nvua Koja HACY y CTakby Aa NpucTaHy
Ha K/IMHWYKa UCMMTWBAHbA Y KOjMa ydecTByjy (CTp. 593-605)

category of adult persons which could be consiiermcapable of giving consent
for the participation in clinical trials includesnty the individuals without full legal
capacity and explains why such categorization is adequate, suggesting the
corrective solutions.

Key words: medical law, medical services, clinical trials, #dpersons as
participants in clinical trials, participants witha legal capacity
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