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OE®EKTU NPETMNOCTABKE HEBUHOCTU®

Pesnme

Y wnanxy ce nonasu 00 mepmunonouke xoncmpyxkyuone epeuike. Teopay je 0o
OepuHuyje npemnocmasKe HEGUHOCIY 0OWAO MAKO WO je V NANCKoM uspasy 0a
2 HA NPEU no2ied ce Npemnocmasnsa 0d je Heko 0006ap, 00K ce He 0oKaxdce
cynpomuo”, peu 006ap 3amenuo peujy Hesun. Koumcmpykyuona ecpewxa je
HANPABBEHA €A CMAHOBUWINA AHMPONIOUIKOZ ONMUMUMA, KOjU je cam no ceou
Jjeonocmpan unozogcku npucmyn. Y unanky ce ananuszupajy uncmumymu Koju ce
cMampajy enemMeHmuMa HPEemnoCmasKe HeGUHOCU. mepem O0OKA3UBarbd, UPeKa
»10 npema 1" (, nymepuuxu uspaz npemnocmaske negunocmu'”), nPaso ONMYMHCEHO2
oa hymu. ¥V wunanxy ce maxohe ananusupajy npumyone mepe Koje ONnoepeasajy
npemnocmagKy HeeuHocmu, Mely Kojuma cy npumeop u 3aOpana 0asmberba
npogecujom uz 8 1321 nemauxoe 3KII. Aymop 3axmyuyje oa je npemnocmaeka
HegUHOCMU UHCmUmMym 6e3 ceoje npoyecHe caopiicuHe, 0a je C60jePCHUM
UMNEPUjanusmMom ycucaia y cebe umcmumyme Koju Cy pauuje nocmojamu, 0d
ModiceOumu WmemHa no cyocKy npasoy, u 0a 3002 moaa UHCHUNIym nPemnocmasKe
HeguHocmu mpebda nanycmumu. Mncmumymu actori in cumbit probatio, in dubio pro
reo u ,, 0oKa3aHoOCm 8aH C8AaKe pasymHe Cymive", Kao U 002080PHOCH CILyHCOEHUX
auya, owmehenux u nyonuKke 3a NPOMUBNPABHe Paodtbe, NPeocmasbajy 0080/bHe
eaparmuje 3a gep cyherve.

Kuwyune peun. npemnocmasna neguHoCmu;, NOTUYUIA U MYICUTIAWUMEBO; CYoujd,
Hecyoicoena uya, ,uspexka 10npema 1.

1. YBOa

I[pernocraBka HEBUHOCTH j€ IUIAHETapHO NprxBaheH HHCTUTYT, KOjHU CE cMaTpa
»JBYICKIM TIpaBoM" W (yHAAMEHTATHHM TMPUHIMIOM (ep KPUBUYHOI MOCTYIKA.
INpetriocTaBka HEBMHOCTH je TIpONHMCaHa €BPOINCKOM KOHBEHIMjOM 3a 3allTUTY
JbY/ICKHX TIpaBa M OCHOBHHX cnobona of 1950.VY meHoM wiany 6 ctaB 2. cToju:

" Pax je pesynrar ncTpaxuBama Ha mpojekty IlpaBHor dakyirera YHHBEp3uTETa Y
Kparyjepuy: , Vexnalusare npasnoe cucmema Cpbuje ca cmanoapouma Esponcke yuuje”,
koju ce puHaHCcHpa U3 cpeacraBa Dakynrera.
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»CBaKo KO je ONTYKeH 3a KPUBHYHO Jeno cMarpahe ce HEBUHHM CBE JOK CE He
JOK@KE FHEroBa KPUBHIA HA OCHOBY 3akoHa'.' CimdHa, HemTo mmpa ompenda,
HANA3MWIA ce y YHHBEP3AIHO] ACKIApALHjH O JbYICKHM mpaBima on 1948
[IpernocTaBka HEBHMHOCTH je €EMEHAT €BPOICKHX W aHIJIOAMEPHYKOT IMPaBHOT
CHCTEMA, U Pa3IMYUTHX YCTaBa, Kao mro cy Opaswwicku (1988,un. 5), komymoOujcku
(1991, un. 29), upancku (1979, un. 37), pycku (1993, un. 49) u jyxuoadpuuxm
(1996,4n. 35).Y Hapomroj pernyomumu Kvtu, paHuje je IpeTrnocTaBka HEBHHOCTH
onbaryBaHa Kao MHCTUTYT KOjH je ,,caM Mo ceOu MPOTUBYpeUaH ocTaTak Oyp Koackor
IpaBHOT MUIIUbea". Wnak, npetnocraBka HeBuHocTH je 2000.y11u1a y HoBeTupaH!u
KHUHECKH 3aKOHHMK O KPUBHYHOM IOCTYNKy. CBe y CBeMy, M3IJena Ja JfaHac He
MOCTOjM HA CBETy IMpaBHH TMOpEIaK KOjU OTBOPEHO OAdallyje MPETHOCTABKY
HeBUHOCTH. Mako Huje moceOHO HaBereHa y YcraBy CjenMmeHHX AMEPHUIKHX
JpxaBa, 0OMYHO ce cMaTpa J1a ce MPETIOCTaBKa HEBUHOCTH MOJpa3yMeBa y IeToM,
LIECTOM M YETPHACCTOM aMaHMAaHYy.

VYipkoc omuToj npuxBaheHOCTH MIMPOM CBETa, MPETIOCTABKa HEBHHOCTH j€
jenan HeoapeheH HMHCTHTYT, Kako y TOTJICAY 3HA4YeHa, TAKO M y TOorJiemy oOmMa
npuvene. Y aHIIIOCAKCOHCKOM TIpaBy MPETTIOCTABKA HEBMHOCTH CE, 1O MPABHIY,
y31MMa Kao CHHOHHM 3a TepeT JOKa3WBama KOjU Maja Ha Ty)KHoua. Y (paHIycKoM
TIpaBy ce MPETIIOCTaBKa HEBMHOCTH y3MMa 3HATHO Impe. Tako, ,,J0K CTyACHTH IpaBa
y @paHIyCKOj 10 HAjCHTHUjUX NeTajha M3ydaBajy IBe (DYHKITHje IPETIIOCTaBKE
HEBUHOCTH - QYHKIHM]y JAOKa3a U (QyHKIHU]y IITUTA MPOTUB KaKibaBarba Mpe OCYyIE,
IbMXOBE KOJIEre MpeKo ATJIaHTHKa yde YKpPaTKO [a NPETIIOCTaBKa HEBUHOCTU HE
3HAYM HUIITA BHIIE OJ IOKTPHHE IOKA3MBAma Koja HeMa IpHMeHy mpe cyhema”.”
Kpajem XX Beka, MHOTH NpaBHM HAYYHHIM M MPABHUIM MOUYMIBY J1a ,,0CTIOPaBajy
MyJIPOCT U HEOIIXOTHOCT 3a/IpIKaBakba IPETIOCTABKe HeBHHOCTH" . °

! Everyone charged with a criminal offence shallgbesumed innocent until proved guilty
according to law" 3oupka MeajyHapoaHUX TOKyMeHata o JbyackuMm npaeuma, I, Beorpan,
1996,c1p. 14, 15).

2 Everyone charged with a penal offence has thé tighe presumed innocent until proved
guilty according to law in a public trial at whitle has had all the guarantees necessary for his
defense.

% Ferguson, P. RThe presumtion of innocence and its role in theicl processCriminal
Law Forum, 2016, p. 132,133; Stuckenberg, C\Whp is Presumed Innocent of What by
Whom? Criminal Law and Philosophy, 2014, p. 302.

4 Ferguson, P. Rugs, uranax, ctp. 133.

® Quintard-Morenas, FThe Presumption of Innocence in the French and cAAgierican
Legal Traditions;The American Journal of Comparative Law, Vol. Z&10, pp. 108, 109, 123
f. 163; ITasnosuh, M., Kpusuunonpoyecna xopynyuja, Hereticuspp. 3-4, 2013¢tp. 45. — In
England it has rarely been questioned that theipnetion of innocence is ‘otherwise stated by
saying that the prisoner is entitled to the bendfiévery reasonable doubt™ (Washington and
Lee Law Review, volume 3, issue 1, 1941, p. 84).

® Sorrentino, J. NDemystifying the presumption of innocer@endale Law Review, 1996, p. 25.
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2. NMpaBHOUCTOPUJCKM Nornep

Ipernocrapky HeBuHOocTH (opmysmcao je, kpajem Xl Beka, (paHirycku
kaHonuct Joxan Monax (Johannes Monachus)lo Monaxy, 3a cBakor ce
TpeTIocTaB/ba Ja je HeBHH JIOK Ce He Jokaxe na je kpuB (quilibet praesumitur
inocens misi probity nocendlo ose dopmyarje MoHax je IOIIa0 Tako IITO je
npeobnrkoBao jeman uspas Ilame Muohentuja |l u3 merosor Jlekpera Dudum
dudum VY Jexpery Ilane Wuohentuja Il crajano je ma ,Ha TpBH TOMIen ce
MPETIIOCTaBIba Ja je HeKo aobap, T0K ce He mokaxe cymporHo” (Cum prima facie
praesumatur idoneus: nisi aliud in contrarium ostatur). Monax je y ITammHoj
mpern ,a00ap” (idoneu$ zamenno ca ,HeBuH® (INNOCEN$ M OBY MaKcUMy
TIPYMEHHO Ha KPUBHYHE CTBAPH.’

OnpaBname 3a TPETIIOCTaBKY HEBMHOCTH, MOHAX j€ HAIao y CICHH cyhema
Anamy u3 Oubmmjcke kmure ,[loctama“. Haume, Anam je 3auyo ,rmac ['ocnona
Bora, xoju uhame mo BpTy Kan 3axyagd, W Cakpu ce AaM M JKeHa MY HCIIpen
I'ocniona Bora meljy npeeta y Bpry. A I'oction bor BukHy Anama U pede My: rije cu?
A OH peue: 4yX I71ac TBOj y BPTY, 1a Ce TMOIUIAIHNX, jep caM To, Te ce cakpux. A bor
peue: Ko TH Ka3a Jja CH T0? J]a HHjECH jeo C OHOTa JIPBETa ILTO caM TH 3a0paHuo /1a He
jemen ¢ wera? A Anam pede: jKeHa KOjy CH MU YIPYXKHO ca MHOM, OHA MH Jajie C
JpBETa, Te jefioX. ...*8 VI3 oor 6ubmjcKor HaBoaa, MoHax je 3akbydro xa , bor Huje
Morao jaa npecyau Anamy 6e3 cyhema“, Tj. Oe3 mo3uBa Ha Cy[ U caclyllama, U TO
300r TOra mTo ,4aK u bor je Mopao na mpeTnoctasiba Aa je Anam OO HEBHH JIOK e
HHje JOKa3ao j1a je Kpus®.

Hacranoj kpajem Xl Beka, mpernocraBid HEBHHOCTH HHje OWJIO MecTa y
CYIICKO] MpaKCH TOKOM HEKOJMKO BEKOBAa Y KOjUMa je TOCTYNaK KapaKTepHcaia
TajHOCT M TopTypa. CBe 1m0 kpaja XVIII Beka, cynosu cy ,,occhami obaBesy na ka3He
snounHe”. KakmaBame 37mourHa OO je ,CTBAap jaBHE KOPHCTH, a TPOICITypaTHe
npeyriie ‘710 UCTUHE', Kao IITO je TOpTypa, Ouiie Cy CPeAcTBO Ja CYIOBH HCITyHE
CBOjy 00aBe3y KakmaBama 3mounHa’. C 003UpoM Ha OBO, MOCTaBJba CE MUTALE O
TOME KaKO C€ HJIeja O MPETIOCTaBIM HEBUHOCTH onpkana A0 kpaja XVIII Beka. C
jenmHe cTpaHe, OBy WIejy Cy Mpey3uMald MojeluHH nucuy, oMoryhasajyhu ma ona
»Teopujckn” omcrane. C npyre crpane, mpema onpeheHMM — TIEAMINTHAMA,
TIPETIIOCTaBKa HEBUHOCTH j& TPOAMpaIa W y IPaKCy, M TO y ciaydajeBuMa cyhema
NpHUIIaJHALIMA MaprUHATHUX Tpyna - KakBU Cy OWIM jepeTHLH, ,BEIITHIE U
JeBpeju. Tako, Ha npumep, 1399,1Bojunia JeBpeja n3 Pumunnja (otam u cuH) Oumm cy

" Quintard-Morenas, Fs, wianax, ctp. 114,115. Quintard-Morenai peu idoneuskoja ce
MHaYe MPEeBO/IM Kao TOrojIaH, mpeBeo kao nobap: ,Monachus was not the first canonist to use
innocent IlI's letter as a basis for expressingittea that everyone is presumed good until
proven to the contraryti¢mo, ctp. 115,Ham. 66).

% Caero memo, [pBa kisira Mojcrjera koja ce 308e [octame, cp. 8-12.

® PenningtonK, Innocent Until Proven Guilty: The Origins of a Léddaxim, The Jurist,
2003, p. 115.
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ONTYKEHU O]l HEKOJIMKO XpUITNaHKH 300T CeKCyallHUX OHOca ca HHMa. JeBpeju cy,
HABOHO, YIIOTPEOWIIN jepeTHUIKEe apryMEHTe J1a 3aBely XpHIThaHke. YOSy Cy ux
Jla CEKCYaJTHO OIMITEeH-¢ XpUIlThaHky ca JeBpejuma Huje rpex. OBaj cirydaj je A0Imao
nipen cya nakBruTopa Joxana Jle [Tohanmja (Johannes De PogialiDs je cacmymao
CBEIOKE, KOJU Cy MPETXOAHO MOJIOKWIM 3aKierBe. Ha kpajy je 3akibyuno jaa
onTy>x0a MPOTHB JBOjHIE JeBpeja HUje AoKka3ana. [lohamm je y3 cBojy OmIyKy U3HEO
Iia je ,,00Jb€ OCTaBHUTH 37109MH HEKAKEHCH HETO OCYIMTH HEBHHOT YOBEKa'.

OBne Baba MPUMETHTH JAa M3peKa o ,005beM ocnobahamwy ...“ mpumaga
JpyrayvjeM TpaBily MUIDBCHA OJ] OHOT' KOME TPUIaJa MPETIIOCTaBKa HEBHHOCTH.
M3peka nma je 0ojbe OCI000MUTH KPUBOT, HEr0 Ka3HUTH HEBHHOT, NPHIANA CBEpU
oleHe Tokasa. Harme, of cynmje ce Tpasku 1a OAMEPH JI0Ka3e KOjU Uy U Y KOPUCT U
Ha LITETY ONTYKEHOT, U y CIIy4ajy CyMIbe Jia ONTYXeHH Oyze ocinobohen. U3peka o
,00JBeM ocrtobahamy" ToTHIIAIA je W3 PIMCKOT TpaBa; ,, Satius enim esse impunitum
relinqui facinus nocentis quam innocentem danin&idx gpaHIycKIX MpaBHHKA,
oBa ,,puMcKa npaBHa MakcuMa“ cpehe ce ox Xlll Beka. Y mpaBHOj pakcu UMana je
O0JIMK yTIO30pema Cyarjama Jia 3a 3JI0YMH MOXKE OMTH ONTYXKEH M YOBEK KOjU je
CacBUM HEBHH. Y OBOM OOJHKY, KOjH je O CYOHje TPaXHO Ja y CIydajy
HeyOeJbHBHUX JJOKaza ocnobaha, n3peka o ,,005beM ociobahamy” naBaja je yciaoB 3a
Tpesia3ak Ha MPEeTHOCTaBKY HeBUHOCTH. Tako, MaKo je 3HaumIa HelllTo IPYTo, U3peka
0 ,005eeM ocrobahamy” cTBapaa je yciioBe 3a I0jaBy IPETIIOCTaBKE HEBHHOCTH.
YocranoM, HHje peflak ciydaj Aa 3axBajbyjyhin HeueM JpyroM HacTaHe W OJPKH ce
wemro Tpehe. MHaue, BpeMEeHOM je u3peka 0 ToMe Jia je 00Jbe KPUBOT OCIO00TUTH
HEro HEBMHOI Ka3HUTH, Tajla Y CEHKY W3peKe Ja OHaj Koju momrelyje KpuBor,
kaxmasa HepuHor. (One who spares the guilty punishes the inngcéhfn Tom
H3PEKOM I0javaHa je M ycaBpIleHa TOPTypa.

V Bpemeny o XVI mo XVIII Beka, nmpeTmocTaBka HEBHHOCTH TIOCTANA je MOhaH
apryMeHT MpOTUB TopType.11 Kao TakBa nocturia je BpxyHar ca Uesape bekapujom.
Pamuno ce o oBom nacycy u3 bekapujesor nena ,,O 3nourHnMa 1 kasHama“ (1764):
»HUKO ce He MOXe CMaTpaTH KpUBHM Ipe HEro IITO Ta je Cyd OCYIHO, U APYIITBO
My HE CME€ YCKpPAaTUTH jaBHY 3aIllTUTy Ipe HEro mTo OyAe YCTaHOBJ/BCHO Na je
MOBPEAMO YCJIOBE MOJ KOjuMa My je oHa mpu3Hata. Kojum mpaBoM OHZA, OCHM
MpaBOM javera, MOXKe Cy[Hja KaKibaBaTH rpajaHiHa JIOK je joIl HEM3BECHO Ja J je
KpuB WK HeBUH? Huje HOBa oBa uiieMa: WM je U3BECHO a j& YUMHHO 3JI0UHH, WK
je Hem3BeCHO. AKO je M3BECHO, HE CME Ta IOTOAWTH JApyra Ka3Ha OIl OHE Koja je
3aKOHOM IpeiBrl)eHa, 1a ra Huje moTpeOHO MyUYHHH jep HU MPU3HAKE OKPUBJHEHOTA
HUje BUIIIE MOTPEOHO. AKO HHjE M3BECHO, HE CME C€ HEBHH MYYHTH je€p TaKBHM CE
FIMa CMATPATH, I10 3aKOHY, OHaj KOME 3/I0YHHH HICY JIOKa3aHK", -2

[IpBu 3BaHMYHM aKT je[HE Ip>KaBHE BJIACTH Y KOME CE HallIa MpPETHOCTABKa
HeBUHOCTH Omna je dpanirycka nexnapanyja npasa yoBeka u rpahanuna on 1789.Y

1% Quintard-Morenas, Fuas, uianax, ctp. 111, 116, 117, 119.
! Pennington, Kuxas, wianak, ctp. 116, 118, 124.
12 Beccaria, CQ zlainima i kaznamaprevod. A. Cvitardi, Split, 1990, p. 101.
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mweHoM 4. 9 crajano je: ,IlomTo ce cBaku YoBeK cMaTpa HEBUHHM CBE JIOK He Oyze
OITIallleH KPHMBHM, aKO CE FhETOBO XaIlIeHhe CMaTpa HEOIXOAHNUM, CBAKa CTPOTOCT
Koja He Om Omna Hy)kHa pamu 06e30ehema meroBor MprcycTBa, Mopa OUTH CTPOTO
cripeyeHa 3akoHOM". OBa ofpenda o MpEeTHOCTaBIM HEBMHOCTH y Jleknapauujy je
yHeTa Ha mpemior mianor mwiemuha Anpujana [lynopa (Adrien-Jean-Francois
Duport), xoju je OwO yKacHyT ,BapBapcKoM mpakcom” y paHIyCKOj da ce
IOjeIMHIN KaXKmbaBajy mpe ocyhyjyhe cyncke mpecyne.™> Onpenda wi. 9 HacTana je
MOJI HECYMIbMBUM yTHLajeM bekapuje W omHocmiia ce camMo Ha XymMaH TpeTMaH
OCYMEBUYEHOT y MPUTBOPY. Y 3aKOHHKY O KpMBHYHOM mocTynky ox 1808, Huje
OWJI0 ITOMEHa NPETIOCTABKE HEBUHOCTHL.

Onpenba o mpeTnocTaBLUy HEBUHOCTH (paHIrycke [leknapaiyje mpasa npeHeTa
je roToBo nociosue y bun o npasuma Pox Ajnenna on 17981 am je y npaBHOM
nopeTky Cjemumennx Ameprukux Jpsxasa yrephera tex 1894.

3. iMnepujannsam npeTrnocraBke HEBUHOCTHU

INperniocTaBka HEBUHOCTH HABOAHO CACTOjHM C€ W3 BHIIE eleMeHata. JemaH ox
eJieMeHaTa je PaBIJIo Ja TepeT IOKa3HBarba JISKH Ha Tykuowy. pyru enemeHar je
NPUBUJIETHja ONTYKEHOr 1a ce Opanu hyTameM: MpaBO ONTYXKEHOr Aa onduje aa
OIIrOBapa Ha TIMTama, OJHOCHO na ondWje ma Jaje HMcKase KojumMa Oum ce
CaMoONTykuBa0.'® 'V~ CTBapH, OBH CIEMEHTH TPETIIOCTABKE HEBUHOCTH
MPECTaB/bajy CTAPOCTABHO MPABWIO O TOME Jia TepeT JOKa3uBamba JIeKH Ha
TyxHoILy: actori in cumbit probatio(wmu ei in cumbit probatio qui dicit, non qui
negaj. To mpaBuIito Ce Hajda3H y uyBeHHM JIurectama, a mpeMa FheMY je U3BEICHO
JeHO TpaBWJIO W3 KOHCTUTYyIMje HMmIeparopa AHTOHMHA (212). AHTOHMHOBO
npaBuiIo Kaxe: ,,OHaj KOju KelH Ja MOAUTHE Ty>kO0y Mopa 1a uMa Jokase”. Heycmex
TYKHOLIA J1a JOKake CBoja TBphema ocrmobaha om omryxbu TyxeHor (actore non
probante, reus absolvityraak mako 6u onry:kenu hyrao wimm omdHjao Ja MpH3HA
HaBesieHe ummbeHHIe. CaMo ako Ou — croju jom y Jlurecrama — ornryxk6a Owma

13 Quintard-Morenas, F.jas, wianax, crp. 122; Tlaenosuh, M.., Passumax npasa,
Kparyjesarr, 2018 ctp. 206-208.

1 Quintard-Morenage cMatpao ma je y Jekiapamnjy MpeTnocTaBKa HeBUHOCTH YHETA ,He
Kao TIPaBUIIO JIOKA3MBakha HETO Kao MPaBo OCYMILHUCHOT J1a Oy/ie XyMaHO TPETHpaH".

5 Quintard-Morenas, Fras, uianax, ctp. 125, ¢. 172. -®paniycka Ieknapaiyja mpasa
4yoBeka M rpal)anmHa Omia je yOp30 MO HEHOM JOHOIICHY 00jaBJheHa Y CHIVIECKAM H
AMCPHUYKHNM HOBUHAMaA.

16 The presumption of innocence includes the @@l against self-incrimination which is
made up of the right of silence and not to be cdleghéo produce inculpating evidence. The
maxima nemo tenetur prodere seiposumm (‘no pesstinbie compelled to accuse himself’)
applies* (Green paper / The Presumption of Innager@ommission of the European
Communities, Brussels, 26. 4. 2006, p. 7).
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MOTKpeIJbeHa ca JOBOJHHO JI0Ka3a, ,ONTY:KeHH OM OO MpUMOpaH Jia yCIOCTaBIba
cBOjy HeBuHOCT". >’

V amepruxom YcraBy (B o mpaBnma) je mpoHaljeHO HEKOJIMKO eleMeHara
MPETIOCTaBKe HEBMHOCTH. Y meToM amaHnMany YcraBa CAJ] crajasio je na Huko ce
HHje CMEO MPUMOpABATH ,,1a Y OWUII0 KAKBOM KPUBUYHOM Cylhemy CBEIOYM MPOTHB
camora cebe”’. Y mecToM aMaHIMaHy HAIA3WIM Cy ¢€ MHCTHTYTH ,,0p30T W jaBHOT
cyhema o cTpaHe HEMpUCTpacHE IMOopoTe”, Kao M IPaBO OKPHBJHCHOT Ja Oyrme
o0aBerITeH ,,0 MPUPOIX 1 OCHOBH ONTYKOE; MpaBo Jia Oyze CyodeH ca CBeJOoIUMa
HPOTHB ceOe; PaBo Ja ce 00aBe3HO NPUBEILY CBEIOLM Y H-ErOBY KOPHCT, M TIPaBO Ha
aJIBOKaTa MPIJIMKOM o0paHe”. Y 4eTpHaeCTOM aMaHIaMHy TapaHTOBAHA je jeIHaKa
3aKOHCKa 3aiTuTa i dhep cycku noctynak (due process of law®

V cay4ajy Kodun npotus CAJL (Coffin vs. USA)1894,BpxoBHu cyx je yka3ao
Ha 00aBe3y MOIITOBama MPETHOCTaBKe HEBUHOCTH. Hamme, HIKHU cyn je, y OBOM
ClTy4ajy, 0A0MO Aa Ja MHCTPYKLHje TIOPOTH 1 ,,3aKOH MPETIOCTABba J1a ONTYKESHU
3a KpUBUYHO JIEJIO j€ HEBHH JOK ce He TOKaKe OJroBapajyhum gokasuma Jia je Kpus®.

YV aMepudko] TipaBHO] HAyIM HHUCY pETKa MHITUBCH:A Ja ofpemnde oapeheHmx
aMaH/IMaHa HEMajy HUKaKBe Be3e ca MPETIIOCTaBKOM HEeBHHOCTH. be3 063mpa Ha To,
cimydaj Kopun nporus CAJl ykasyje na je xpuBuuHompaBHH >kuBoT Y CA/Jl Texao
Iy’Ke O Beka 0e3 TMpeTrnocTaBKe HEBHHOCTH. HakHagHO —MpoHATIaKemhe
MPETIOCTaBKE HEBUHOCTH y TPH aMaHAMaHa IIPe[CTaB/ba IPHMEP CBOjEBPCHOT
HMIIepYjanu3Ma TpeTIocTaBke HeBUHOCTH. [IpeTrnocTraBka HEBHHOCTH je ,,0cBajaja’
WHCTUTYTE KOjU Cy HACTaJIM U KOjH Cy Tpajaiu 0e3 MKAaKBE BE3€ Ca FhOM CAMOM.

4. 10 npema 1 (ten-to-one)

Uneja o tome nma je ,,005b€ KPHBOr OCJIOOOIUTH HErO0 OCYIAWTH HEBUHOT"
TIPEICTaBJba M3pa3 CXBaTama - KOj€ CTOjH HM3a MPETIIOCTaBKE HEBHHOCTH - Ja je
JeIMHO JPYIITBEHO TPUXBATIBUBO JIa CAMO KpHBAIl TPIHU yAap KPUBUYHOT TpaBa. Y
CTBapH, U3pa3 o ,, TOJICPAHIHjH 3a OcI000hemhe KPUBLA" TIPOU3IIA3UO0 je U3 JOKa3HE
HEM3BECHOCTH. YBEK Kaja Cy[ja HHje CAaCBUM YBEPEH Ja j¢ KpWBHIA JIOKA3aHa,
OIITYKEHOT je Tpebato ma ociobomu. Cymuja Hrje Tpedaro qa OprUHE 0 TOME /1 JIH je
ONTYXEHU Kora je ocnoOoAxo y CTBapH KpuBall, W Ja JIX MY je CIIy4aj TaKBOT
ocnobahama mnetH, AeceTd WK cToTH. Y EHreckoj ce uspeka o ,ToJepaHju y
KakmaBamy" jaBiba 1471, ca ITonom ®opreckjyom (John Fortescuejicrakayrim
cyaujoM ¥ nipaBHUM mmctieM. OH je M3Heo Ja je 0oJbe J1a KpuBaill oOerHe HEero Ja
HEBHUH OyJe KaKibeH. Y JenumMa 3ampeieHIM CMPTHOM Ka3HOM H3HEO je ,,IPaBuIIo”
Ia je 6oJbe IBAZECETOPO KPHUBHX OCIOOOIUTH HETO jemHOT HeBUHOT KasHuTh (20-to-
one rule). /Isecra roguua kacuuje, Metjy Xejn (Matthew Hale)je mzamrao ca
m3pekoM S npemMa 1: 60sbe je MeTopHIly KPUBUX OCIOOO0AWTH, HETO jeTHOT HEBUHOT

7 Quintard-Morenas, Fugas, uianax, ctp. 111.
18 About America / The Constitution of the Unitedt&saof America, with Explanatory Notes,
2004, p. 34, 36.
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ka3autd. Hajsax, 1769, uyBenn mnpaBHuk Buimjam bnekcron je, y cBojum
Komenraprma o 3akonmma Emnrmecke (Commentaries on the Laws of England
M3aIao ca W3pPEeKoM 1a je ,,00Jbe Ja JeceT KPHUBUX JIMIlA IMOOCTHY, HETo Ja jenaH
HEBUH TaTH'. bBJeKCTOHOBa W3peKa ce y3uMa Kao CTaHmapHa ,TOJCpaHIH]e
HEKQKIbUBOCTH', OAHOCHO HYMEPHYKM H3pa3  MPETHOCTaBKE  HEBHHOCTH.
brekcronoBa m3peka, Mmak, OMia je MpeaMeT JKECTOKE KPHUTHKE Koja je WInia 0
HcMeBama U briekctona u ,mpaswia 10mpema 1° Ioruro je biaekcTon mucao mocie
Xejnose u3peke 5 npema 1%, jenan aytop je komeHTapuiryhn biekcToHOBY H3peKy
HABOJMO Ja je OH BEPOBATHO CBOjE KOMeHmape TMcao ca (hiaroM BUHA y PYIH, U
IOJHAITHT B0 YILIO, T1a My ce XejioB Gpoj KpuBaria ayrumpao. ™

Hekux mona Beka kacHuje mocne brekcrona, OputaHcku HayuHuk Tomac
Crapku (Thomas Starkig)ueo je 6poj ox 99: ,60sbe je 1a 99 npecTynHuka nodersxe,
HEro aa jedaH HEBHMH 4oBek Oyme ocyhen“. IlperepuBame y OpojHOM wm3paszy
,TOJICPAHIIMje Ha HEKKIBLUBOCT', 10Beo je 1o kpaja [lepemu benram (1825).0H je
mucao: ,,[IpBo je pedeHo na je 6osbe Oa ce MoITeN HEKOJIMKO KpUBala, HeTo /1a ce
OCY/IM jelaH HEBUH YOBEK; 3aTHUM je HaIpaBJbeHa yIapHUja Makcuma (pUKcHpaHa Ha
6poj 10; onna je 6poj 10 mpetBopen y 100,u Hajzan ce morwio go 1000“. ,Ceu oBu
KaHIW/IaTH 3a Harpaly U3 XyMaHOCTH", MOTJI Ou OWTH HaJIMAIlIeH! OJf OHHX TTHcana
KOju 01 AprKaiy 1a HeMa CiIydaja y KoMe ONTyKeHH Tpeba ia Oyre ocyhen, ocrM 1a
»JIOKa3W UMajy MaTeMaTW4Ky FJIM arlicoyTHy curypHocT'. IIpema oBOj MakchMu
HHKO He Tpeda 1a OyJie KaKEeH, Jla HeBUH He OU 010 KOKeH. 2 Y ctBapu, benram
je mpaswmiio ,10 mpema 1“ noBeo o arcypa.

YV Cjemmmennm AmepuukuMm  JlpkaBama je  TIpaBWIO O  TOJIEPAHITHjH
HEKKEUBOCTH JIOOHJIO MIAJBHBY TUMEH3H)Y. Y TI0jeAMHUM CaBE3HUM JpKaBama OHO
CE jaBJbAIO y Pa3nu4uTo] OpojHO] BpemHoct. Y HoBom Mekcuky u OxiaxoMu
cymdje cy ce ompenesbuBaie 3a Opojeee 99 m 100. YV Ibyjopky je mpaBwio o
ocnobahamy cymmuBHX mnpuxBaheHo y obmmky ,1 mpema 1% CrenctBeHo,
~KpUMUHAIIMMA" je JaT caBeT Ja KpuBWYHA Jena Bpire y HoBom Mekcuky u
Oxtaxomy, a He y Eoyjopky.”*

5. e eKT cymMbMBe HEBUHOCTHU

[pBo 1mITO Mama y oYM KoJ| MPETIOCTABKE HEBUHOCTH j€ HhEHA ,,MTapaJIOKCaTHA
npupona“. HamMe, mpeTrnocTaBka HEBHHOCTH CE€ NMPHUMEYje Ha JIMIA 3a Koja ce
CYyMEa Jla CY VBBPIIMIA KPUBUYHO JIENO, A HAa TPBH TOIJIEA CE jaBika ,,IyOOKa
KOHIICTITYaJTHA KOHTPaMKIMja m3Mel)y MpeTnocrapibamba Jia je HeBUH HEKO KO je
CyMIBHB". Jep, YMIbEHHIIA j€ Ja j€é CYMIbHB ,,HEKO y OJHOCY Ha KOora TIOCTOjH

19 Sliedregt, van EA contemporary reflection on the presumption ebaencelnternational
Review of penal Law, vol. 80, 2009, p. 247, 257.

2% Halvorsen, V.Js it Better that Ten Guilty Persons Go Free THaat One Innocent Person
be ConvictedZriminal Justice Ethicd/0l. 23, Issue: 2/2004, p. 3.

21 Sliedregt, van Exas, unanax, ctp. 258.
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OCHOBaHA MpETIIOCTaBKa 1a je kpuB“.”> Y mcrom cmucmy, mpod. Tuxomup
Bacwnesnh je HarloMubao Aa ,, TMIKO je 00jaCHUTH 3aIlTO ¢e IpeMa HEBHHOM JIHITY
VOIIITE BOIY KPUBUYHHM ITOCTYIIAK M KaKO CE MOXKE CMAaTpaTH HEBUHUM OHAj KOjH je
3aTeueH NPWIMKOM H3BpIICHa KPUBHYHOr fena. Tpeba mMard y BHAy Ja OCHM
cuTyalyje ‘KpuB' W CUTyalluje ‘HeBHH', TIOCTOjU Tpeha cuTyaluja y K0joj ce Hajla3u
OKPHBJBCHH CHTYaIlija y K0joj Ce IOKa3yje Kao CyMmHB".>> Y aMeprdKoM CiIydajy
Carr v. State,Gyx je npr3Hao ja ako OM HEBUHOCT Y CTBapy OuJia MPETIIOCTAB/bEHH
JI0Ka3 TOKOM cyljema, HuKakBa ocy/a He 6u 6ina Moryha®, **

[IpetmoctaBka HEBHHOCTH je¢ AeeKTHA W C OO3MPOM Ha HCXOJ CYICKOT
MOCTYIIKa, jep TIOCTymak ce mopenm ocyhyjyhe mpecyme, MoXe 3aBpIIUTH U
mpaBHOCHaXXHO ocioOahajyhoM mpecynom. [Ipecyna kojom ce moTBphyje HEBHHOCT
onTyeHor, He noctoju. Ocnobahajyha mpecyna cama mo ceOu roBopH 1ia je OHaj
KOME Ce CY/IIo OHO TIO TEPETOM ONTY:XOe (Koja je caaprkaBaia M3BECHE JOKA3e O
HErOBOj KPHBHIM), 1A je ociobolher Tor Tepeta. Y XIX Beky u panuje, mocrojaie cy
Mpecyzie 0CTajarba Mo CYME0M, KOje caMe TI0 ceOM CBEIoYEe O PeaTHOCTH CYACKOT
roctynka. HamMe, mopes cuTyanyje Kaaa mocToje pesieBaHTHU J0Ka3w 3a ocyhyjyhy
TIpecydy, WM OHHM HE IOCTOje Tla ce m3pmie ociobahajyha mpecyma, mocrojana je
cUTyalja KajJ CyJ HUje MOrao Ja WJe HA TaMO, HM OBaMo, HErO je ONTYKEHOT
CBOjOM TIPECYJIOM OCTaBJba0 Y OHOM CTarby — CTamhy OCHOBAaHE CYMIbE — Y KOME je U
JIOBEJICH NPt Cy/L.>

[lpernocTaBka HEBUHOCTHM KOJMKO je JeeKTHa y TIOrieAy HEBHHOCTH
ONTYKEHOT, TOJIMKO je Ne)eKTHA U Yy CBOM CBOjCTBY HpeTnocraBke. IIpermocraBka
HEBHHOCTH HHj€ IpaBa MPETIOCTaBKa 6apeM y yoOrdajeHOM CMHUCITY PEUH. OHA HHje
»3aKJbYUYaK U3BeAeH U3 opeleHe rpyne unmennna”, 3akOHCKa NPETIOCTaBKa je, Ha
IpUMep, Ta J1a ce ,, HeCTaJIo JIMIIE MPOIJIalliaBa 3a YMpJIo Kajia ra Hema oznpeheHu 6poj
roAvHa, WIM Ja je OTall JeTeTa Koje je HeKa yaaTa jKeHa POAWIa, HeH CYIpyr'.
OBakBe TPETIIOCTaBKE CY 3aKJBYHIIM KOjH Cy H3BEICHU M3 OIpeheHHMX UMI-CHHIIA
3aCHOBAHHMX Ha OMNIITEM HCKYCTBY M OHM MOTry OuTW mnpuxBaheHn y Ouio KoM
WHAMBHAYATHOM ciTy4ajy. HacynpoT Tome, mpe3yMmiivja HEBUHOCTH HHje 3aCHOBaHA
Ha onpel)eHOM CKIIONY YME-CHUIA M HUje W3BE/ICHA U3 OMIITET MCKYCTBa; y CTBapH,
YHILCHUIA J]a j€ HEKO ONTYXEH 3a 3JI0YMH OOMYHO HEe yKasyje Ja oH Hehe Outu
ocybhen, Hero 6am cynpotHo. ,,OHO IITO CTBAPHO YUHUMO Y KOHTEKCTY KPUBUYHOT

2 Jong de F., Lent van LThe Presumption of Innocence as a Counterfactuisicipte,
Utrecht Law Review, vol. 12, issue 1, 2016, p. B Hewamuh, C., Ilpemnocmaska
HeBUHOCMU KAO /bYOCKO NPago. ca nocednum ocgpmom Ha npaxcy Eeponckoe cyoa 3a myocka
npaea, MOKTOpCKa auceprarmja, beorpam, 2020,ctp. 14.

23 Bacwmbernh, T., [pydau, M., Komenmap 3axonuxa o kpusuurnom nocmynky, beorpan, 2010,
crp. 31.

24 Sorrentino, J. NDemystifying The Presumption Of Innocerice Glendale Law Review,
1966, p. 25.

?® [Tagnosuh, M., IIpasna esponeusayuja Cpouje 1804-1914Kparyjesan, 2008 c1p. 244,246;
Maenoeuh, M., Pazeumax npasa, ctp. 140.
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MOCTYIKa je Ja ce npemséapamo, CyNpPOTHO HallleM HCKYCTBY, Oa JIHLE Koje je
3BAHIYHO OIITY’KEHO 34 3II0YHMH HUjE H3BPILIIIO Taj 310unH", >

6. [lecpeKkTn y NpeTxoaHOM NOCTYMNKY

Kibyuno mnuTame MpeTnocTaBKe HEBUHOCTH KoOje OTKpHBa Jedexre oBOr
WHCTUTYTA j€ TIMTamke Koja JINIa Cy 00aBe3Ha Ja IPETIIOCTAaBIba]y J1a j& OCYMILIUCHHU
WM ONTY)KCHH HEBUH. Y TMPETXOAHOM KPHBHYHOM IMOCTYNIKY TO Cy JIMLA Y
HNOJIMLMM W TyXuwnamTsy. Y a3y TmaBHOr mpeTrpeca, o0aBe3a MOIITOBaKbA
MPETIIOCTaBKEe HEBUHOCTH TPBEHCTBEHO Tajia Ha cyauje. [lopen oBuUX CITykOEHHX
JiIa, obaBe3a IOIMTOBAa MPETIIOCTABKE HEBUHOCTH, OapeM Yy FEeHOM HajIIHpeM
3Hauery (1A BaKH M M3BAH CYJTHMIE’ '), ONHOCH CE M HA JKPTBE KPHBMUHOL JICIA,
TTOCITONABIIC | ITyOJIHMKY, Y KOjOj TOCeOHO MECTO MMajy HOBHHAPH.

IprMeHa TIpeTIIOCTaBKe HEBMHOCTH y TiperxomHoM (pretrial phasg mocrymky
OTBapa HU3 IHTama. [IpBO ce mocTapiba NMHUTAKE KAKO HEBUHOCT NPETIIOCTABIbAjY
MOJIMLIMjA WM TYKHOLUM KOjH Cy AWPEKTHO YKJbYYEHH Yy Xalllllele, UCTpary u
TIOJTM3AHE OTITYKHUIIE TIPOTHB ONTYXKEHOT. OBO Cy CITy>KOCHHUITA KOjH MOTY BHICTH
CYLUTMHCKHA J0Ka3 O KPHBHLM ONTYKCHOT, WM jOII TOpe MO MPETIOCTaBKY
HEBUHOCTH, YyTH TOTIYHO W CJOOOMHO TMpPU3HAKE KPHUBHULE O OCYMEIHLUYCHOT.
Crencrseno, ,,HejacHo je Ja i ynyhrBame TakBUX CITy)KOCHHKA J1a TIPETIIOCTABIbAjy
HEBHHOCT OCYMELHMUCHOT MMa MHOTO CMHCIIA“. JoIl BaykHH]€E je To a Ou ce rpahanu
3a0puHYynmM, ako OM oBa CiykOeHa JHMIla CTBAPHO TMOKyIIala Ja TOLITYjy
MPETIOCTABKY HEBUHOCTH; TO OM MOIJIO J]a OMeTa FUXOB 33/1aTaK ,KOju YKJbydyje
OTKPHBAKE 3JI0YHMHA, HHUXOBY TEMEJbHY HCTpary W IOJM3ame ONTYKHHUIIE TPOTUB
OHHX 3a KOje Cy 3aKJbYy4YMIIU [a Cy M3BpUIMIM 3104nH". Kaga cy y nuTamy TelKku
37104MHH, Tpal)aHu xene ,Ja NOMHULKja U TyKUOIU OyIy NPOAKTHBHU OKO F-UXOBOT
CrpcyUaBama WIM OMETama W Ja Oyay HCTpajHAd y TOME Ja C€ OCYMILHUYCHH
W3BPITHOIN TIPUBEAY TIPABIHN .

YuraB HU3 Mepa Koje ce Mpeny3uMajy MPOTHB OCYMEILUYEHOT Y MPETXOAHOM
KPUBHYHOM TIOCTYIIKY O] CTpaHe BIIACTH, U3 KOPEHA MEHajy HEerOB TIOJ0XKa] Kao
noopor rpahannHa. Jluke HaBOaM, Ka0 KapaKTePUCTHYAH CIIy4aj, jeHOT Urpava u3
THMa , HAMOHAIHE (ya0ascke Jmre”, Koju je OHO0 yXarllleH B ONTYKEH 3a CHIIOBabe
Oar mpeq jeqHy 3HadajHy yrakmuiry. Konera yxarmmeHor urpada u3jaBuo je ia My je
TEIIKO JIa Ce HOCH ca ONTYX0ama MpOTHB HErOBOT Jpyra U3 THMa, ajli j& U3pa3ro
yBepeme aa cy CA/l 3emspa y K0joj ce CBaKO cMaTpa HEBUHMM JIOK CE HE JIOKaxe J1a
je xpuB. CuTyarja y Kojy je JOCIIeo ONTYKEHU Wrpad, TOTAJTHO Ce pasuiia3mia ca

%6 Weigend,T., There is Only One Presumption of Innocemdetherlands Journal of Legal
Philosophy, 2013, p. 193,194: Sorrentino, Jubk, uwiarnax, ctp. 25.

2" Amepuraxir BpXoBHH Cy/1 0I6ALIHO je CXBATARbE A CE MPETIIOCTABKA HeBHHOCTH PHMEbYje

y MPETXOAHOM KpuBHYHOM TocTyriky (the pretrial stage Cyx je mHCHCTHpPao Ha TOMe Ja je
MPETIIOCTABKA HEBUHOCTH MPUMEHJBIBA CaMo Ha TiiaBHOM mperpecy (only in the context of a
criminal trial).
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WJICjOM TIPETIIOCTaBKe HeBMHOCTH. [Ipema HaBomy Jlumkea, ,,0H je OMO yxarlieH U
OITY)KEeH 3a 030mpbHE mpecTyne. OmjenanyT, OH je mpectao ma Oyme jemaH of
rpahana ca moOpuM MmoJioXkajeM y 3ajemHuii. Takohe, o \mera ce TPaKIiIo Ja ce
MOIBPTHE MEJMIIMHCKOM TIpEIiey, TOIITO jé HaBOJHA PTBa TBPMIUIA Ja Ta je
m3rpedana JIoK je mpyxajia OTHOp HEroBoM Hamajy. TakaB mperyien oOUYHO ce He
TpaXH O] TPETHOCTAB/LECHO HEBHHHUX'. 3aTHM, ,OI OITY)KCHOI C€ TPAXIIO Ja
TTOJIOKH KayIWjy 1 J1a HOCH HAaHOTHITY, Kako OW BIIACTH MOTJIE Jia Ta Ham3upy . CBe y
CBEMy, OBE Mepe ce He NpeAy3uMajy MPOTHUB MPETIOCTABILEHO HEBHHHX ,HETO
MIPOTHB JIMIIA 32 KOja Ce C Pas3IoroM Bepyje Ja Cy YUMHIIA HEeITo 300T Hera Tpeda aa
OIIroBapajy".

[lpuHyHM TOCTYIIM BJAaCTH Yy TOTJIEAY TpPETMaHa OCYMEbHUYCHOT Y
MPETXOAHOM IIOCTYIIKY HE MOTY C€ YCKJIAaIWTH Ca MPETIOCTaBKOM HEBHHOCTH.
OcyMmmbMUeHH 32 370YMHE MOTY Jia Oyay 3ayCTaBJbeHH O] OpraHa BIIAcTH,
WCTIUTUBAHH, XaIlIICHH, 3a][pKaBaHU, MOXKE CE BPIIUTHU MPETPEC BUXOBE UMOBHHE,
MOTY UM C€ y3UMaTH OTUCIM TIPCTH]jy, y30pIX KPBU W ypUHA, OHU MOTy OHTH
»TIpuHYheHn na majy crmce (yKJbydyjyhn IHEBHHMKE) KOjH WX HHKPUMUHHIIY. Y
CITy4ajy Ja TIOCTOJH OIACHOCT o1 OEKCTBA ONTYXKEHOT MM MOTYNHOCT Jla OH oMeTa
TOK TIOCTYNKa WIM Ja W3BPIIM TPECTYll Tpe TMOoYeTKa TJIABHOT IIPeTpeca,
OCYMIBHYEHH Ce MOTA0 3a/pKaTH y TpUTBOPY.”> CTaB O TOME Ja C& OCYMIbHUCHN
W ONTY)KEHH MOXKE 33JIpXKaTh y MPUTBOPY 300r MOryhHOCTH Ja M3BpIIM HOBO
KPUBUYHO JIEJI0, HAPOUMTO KPIIM MPETIIOCTABKY HEBMHOCTHU. Jep, W3a OBOI CTaBa
CTOjH MPETIIOCTABKA KPUBHIIE: KaJ| CY/I M3PEKHE Mepy MpUTBOpa 300r MoryhHOCTH 12
OCYMIbHYEHH U3BPII HOBO KPHBUYHO JIENIO, OH Kao Jia ra je Beh ocyno 3a oHO Jiesio
300r KOTa Ce MPOTUB Ehera BOIHU TIOCTYTIAK.

TBpmu ce nma mocroju Besa m3Mel)y mpeTrnocTaBke HEBUHOCTH W TIpaBa MPOTUB
camoonrtykuBarba (The right against self-incriminatipn Hamme, momro ce
MPETIIOCTaBIba HEBHHOCT ONTY)KEHOT, TEPET JOKa3HBarbha HHErOBE KPHBUIIE JICHKH
camo Ha TyxmwiainTBy. O] PETIOTCTAB/LEHO HEBHHOT, HE MOYKE CE OUEKUBATH J1a OH
JoKazyje cBojy HeBHHOCT. Crora, y ¢a3u NpeTXomHOr HOCTYIIKa, OKPUBJHEHH MOTY
ONIOWTH J1a ONrOBapajy Ha MHTamka O 3JI0YHMHY 32 KOJH CY OCYMILHUCHH, TT03MBajyhu
Cce Ha IUXO0BO ,,TpaBo Ha hyTame”. Heku Teopernuapu cMaTpajy 1a je IpeTrnocTaBka
HEBUHOCTH TIOTIIOpa 3a 3a0paHy NMPHHYIHOT UCIHTHBAKA Y TPETXOAHOM TMOCTYIIKY.
MehyTem, 3abpaHa MpUHYHOT UCTIMTHBAA j€ MHCTUTYT KOjH ITOCTOjU caM 3a ceoe,
Y TIPETIIOCTABKA HEBMHOCTH HUTH MY IITA MOXKE JIOJATH, HUTH OJTy3€¢TH. Y OCTaJIOM,
NPUHYJHE TEXHUKE WCIUTUBAKA Jajy HENoy3/laHe pe3yiaTare. ,MHOTH Off

%8 Lippke, R. L., Taming the Presumption of Innocentew York. 2016, p. 130, 136. -
Cmuno je npumehuBao T. BacuseBuh HaBojehn 1a ,, TOTHYKH Ce TEIIKO MOXKE 00jaCHHUTH Jia
JIMIIE KOje ce cMaTpa HEBUHUM CHOCH HH3 IOCJIEIHIA Y KPUBUYHOM MOCTYIKY, KOje HEBHHO
naue He 6u cMeno na Tpru (MpUBOherbe, MPUTBOP, TENECHH Mpervie], TNYHH MPETPEC U IPyre
Mepe TIPOLECHe MPHHYE), ca HU30M IMOCICANIA U BaH KPHBHYHOT MOCTYMKA (YOa/beme ca
panmHor Mecta, 00ycraBa wiate u ap.)" (Bacwsesuh, T., [pybay, M., nas. deno, ctp. 31).
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HajIIpOOIEMAaTUYHUjUX CITy4ajeBa MOrPEIIHIX OCYy/a OCIAmalli Cy Ce Ha MpHU3HAmka
n06HjeHa YIoTpe6oM [PUHYIHAX TeXHUKa", 2

[IITo ce THYE MpPeTIIOCTaBIbakba HEBUHOCTH OCYMIBHYCHOT O] CTPAHE TTOJHUIIN]e
Y TY)XWJIAIITBA, TPUCTAIUIIC TPETIIOCTaBKE HEBUHOCTH HABOJE JIa OHA TPEJICTaBba
00aBe3Hy TapaHIWjy 3a TIOIITOBAKkE JIOCTOjaHCTBA OCYMEILHMUYCHHX U OINTY)KCHUX.
MehyTrM, momToBame J0CTOjaHCTBA KPUBHYHO TO-CHUX JIMIIA Off CTPaHE TIOJHITH]e
U TyKwiamTBa o00e30ehyje ce mnpaBmwmMa CiIy)kOe, a W HHKPAMUHHCAHEM
3710yTIOTpede MON0Kaja, H3HYhHBarba HCKA3a, 3MOCTABIBAA U MYUCHa.

[permocTaBka HEBMHOCTH, IAK, MOXKE Jila WMa HeratvBaH edekaT Ha
TIOJIVIIN|CKA M TY’KHJIAUKH T10ca0. HanMe, 3amaTak MoJMIHje U TY>KWJIAIIITBA CaCTOj!
Ce y MPUKYIUbaY JI0Ka3a U MON3akby ONTYKHUIIE TIPOTUB OCYMESUYUCHOT, U Haj3a]]
y CBOjEBPCHOM NOJCTHIAY Cyla Jia ONTyXeHOor ocyau. Pagehm cBoj mocao
TIOJIMITMja U TYXXHJIAIITBO BEPYjy Ja MMajy TOCNia HE ca HEBHHHM, HETO ca JIMIEM
KOj€ je KpUBO 3a onpeheHo KpUBUYHO N1eno. AKO O TONHITNja U TYXKHJIAIITBO O
o0aBe3aHu Ja Bepyjy Ja je JIMLE 4YHjy KpPHUBHUILy HCTPaXYjy HEBHHO, HHHXOBA
MOTHBAIIja 3a WCTPOXHH II0cao OW ocimabmina win Om Hectana. [lommmja u
TYXXHIOIIA XaIlCe OCYMIbUYCHE, 00aBIbajy UCTPary, MOTHOCE ONTyX0e 1 TO 300T Tora
IITO BEpyjy Ja CE HHUXOBa KPHBUIIA MOXE JIOKa3aTH Ha CyHdy, ako C€ IOJHECe
JIOBOJGHO JI0Ka3a. ,, TemKko je 3aMHCIUTH Kako W 3aIlITo OW OBH CITy)KOCHHIIH
0o0aBJpbaI OBE TIOCIIOBE aKO OW CE JKEJeJo Ja OHH TMPETIOCTABJbajy HEBHHOCT
OCYMIbUYCHHX 32 37I0YMHE 32 KOje OHH Bepy]jy Jia Moceyjy aokaze”. O monuimje ce
TpaXkKHl J]a MapJbHBO UCTPAXKYjy 3JI0YHMHE, ONIpENle KO X j& M3BPIIHO, U W3BPIIHOLE
TIpeajy mpaBau. AKO TIOJHITH]a ¥ TYXKHJIAIITBO NMAjy pa3yMHE OCHOBE 3a CYMIbY J1a
je onpeheHo JuIe M3BPIIMIO 3MI0OYMH, ald CyMIbajy Ja MMajy JOBOJHHO JIOKas3a 3a
YCTaHOBJBEHC HHUXOBE KPHUBUIIEC HA CYHY, ,MH HE JKEIIFMO JIa OHH TPETIOCTAaBIba]y
CBE HajOO0JBE O OCYMILUYCHIMA, H JETHOCTABHO HAITYCTE MICTpare, HapOIUTO HE Kaja
Cy y THTamky O30WBHH 3JI0YMHH. MU JKEIMMO Jia WCTPRKHH OpraHd YIOPHO
HACTaBJhajy CBOje WCTpare, Ja WCKOMAjy BHIIE J0Ka3a, ako TO MKAKO Mory. Mu
Takohe He KeIMMO Ja TONWIMja M TYKWIAINTBO HEPaj0 Bepyje y KPHBUILY
OCYMILMUCHHUX W HEMAjy BOJBE JIa YIIOKE HAIop 3a MpoHasa3ak Buime gokaza“. Of
MOJIMLIMjE ce Tpaku Aa Oyne ,MPOaKTHBHA y OTKpHBamy 3nounHa’. [lommmmja Ou
Tpebano na chpeyr O30MJbHE 3JI0YMHE IIpe HEro IUTO Ce OHHM jece. 300r Tora
MOJIMIIMja C€ MHEBHO OaBW ,J¢0JbMM KPUMHHATHHM JOcHjenMa“. Y OBHM
CITy4JajeBIMa He MOYKE OMTH PEUH O MPETIIOCTaBIbathby HEBUHOCTH.

IlIto ce Tuue TyXunana, OHH MOTY Mperjiefard AoKase Koje je CKymuia
MOJIMIIHja ,,KPO3 COYMBO TIPETIIOCTABJLEHE HEBHHOCTH', aId OHH TO YHHE
aHTUIMITPajyhy Ta M TPUKYIUBCHW MOKa3d MOTY Ha Cydy mpohu craHmapn
pasyMHe CyMmbe. AKO TYyKWJIAITBO Hale a okasu He Mory mpohw Taj cTaHmapi,
OHH O]l TIOJIMIIMj€ MOTY TPXKHUTH JOIYHCKE HCTpare. YOCTajoM, TYXKHJIAl[ MOXKE
MOJTHETH ONTYXOY ¥ Ha OCHOBY CJa0MX JIOKa3a O KPHBHIM OCyMEsMUeHOT. M kan

29| ippke, R. L.jas. deno, c1p. 151, 152.
30 Crojanosuh, 3., Komenmap kpusuunoe saxonuxa, beorpan, 2007 ctp. 375-379.

13



Mapko Maenosuh, [ledekTn npeTnocraBke HEBMHOCTM (CTp. 3-17)

Tpaku nocneheme W Kax TOJHOCH ONTY:KOY 3aCHOBaHY Ha ClIa0MM JI0Ka3uMa,
TYXXHJaI] He Jiellyje Y CKJIaay C TMpPETHOCTABKOM HEBHHOCTH, HETO y YBEpemy Ja
IIOCTOjH KPHBHIIA OCYMESHYCHOT KOja CE MOYKE JIOKA3aTH.

7. NedekTn cyamjckor npernocraB/batba HEBUHOCTH

Cynijcko MHIIUBEEC Y TOKY TIpolleca HaBOTHO MEma ce C 003upoM Ha
HHTE3UTET NPETIOCTaBKe HEBUHOCTH. Ha moverky riaBHOI MpeTpeca, IpeTIocTaBKa
HEBUHOCTH Tpebano Ou na Oyne Hajjaya, HAPOUMTO AKO CyAWja HE 3HA HMINTA O
npenvery cyhema,®? mro 6u camo 1o ce6u 60 medekTHO. Y IambeM TOKY
MTOCTYIIKa, OHA OW MOTJIA Jla C1a0W W IOHOBO oOjada. Pedjy pyMyHCKOr KpuBHYapa
l'eopra Pagya, ,y TOKy KpHBMYHOI TJIaBHOI MpeTpeca, CHara MPETIOCTaBKe
HEBHHOCTH ce TIoBehapa mim cMamyje ¢ 003UpoM Ha TO KOjH Ce JOKa3H M3BOJIE, Aa O1
Ha Kpajy IpoLieca JOCTHINA CTAbe YBEPCHOCTH O HEBHHOCTH Wi KpuBHip®“.> ¥
CTBapH, OBJIE CE Py O 3aMEHH Te3€. ,CHara MpeTIoCTaBKE HEBUHOCTH' j€ 3aMeheHa
CHAaroM CyMmb€ ¢ 030MpOM Ha U3BeleHe JAokase. Hanme, y cynujuHoj cBecTy jaya i
cmabu cyMma O TOME Jia JIM je ONTYXKCHH W3BPIIHO KPHBUYHO aeno. Ha kpajy
Tpolrieca, CBECT CyHje A0Ja3H J0 CTamba O TOME JIa je ONTYKEHH M3BPIIMO KPUBUIHO
JIeTIo ,,BaH CBAaKe pasyMHE CyMIbe" MM J]a U3BECHA Pa3yMHa CyMiba O TOME OcTaje. Y
TIPBOM CITy4ajy CyArja OM OCYAHO ONTY)KEHOT, Y APYTOM CITydajy Ou ra 0ciao60mmo
,YCIIE HemocTaTka (pejeBaHTHHX) JOoKasa“, OJHOCHO IO HpHHIHIY ,in dubio pro
red’. Cee y cBeMy, CYyIITHHA CYICKOT IIOCTYIIKA& HE JIGKH Y HPETIOCTaBLH
HEBHHOCTH (Ma KOJIMKO Ce OHa Be3uBasia 3a (ep cyheme), Hero y muTamy CyMEbe.
Hamnme, moctymak ce mokpehe 360r cyMibe 1a je M3BPIIEHO KPUBMYHO A0 (HIIp.
TIOJIMIIMja BH/IM YOBEKa KOjH C IMHINTOJHEM MCTpYaBa M3 OaHke). 3aTuM, MONHMLHja U
TY)KHJIAIITBO CKYIUBAjy J0Kasze koju he ,mpohm Ha cyny" , M3BaH CBake pasyMHE
cymmse”. W Haj3am, cym AOHOCH Tpecyay ¢ 0O3MpOM Ha TO Ja JIM IPE3CHTHPAHU
JIOKa3u 3a/I0BOJhABAjy CTaHAAPI ,HM3BaH pasymHE CyMmibe'. CyMmba Kao CYIITHHA
KPUBHYHOT' TIpoLieca yKa3yje Ha TO Jia je MPETIocTaBKa HEBUHOCTH HaladeHa Ha
JeIHy CaapyKUHy Koja je ¥ 6e3 e TI0CTojaia 1 ITOCTOjH.

Jeman MHCTUTYT HEMAYKOT KPUBUYHO-TIPOIIECHOT TPaBa HAPOUHMTO yKazyje Ha
ne(eKT MpeTHocTaBKe HEBMHOCTH y TOKY Cyl)era, OTHOCHO TIaBHOT mperpeca. Paan
ce 0 wi. 1321 Hemaukor 3akOHMKA O KPHBHYHOM IOCTYIKY KOjHUM j€ TpONMCaHa
nprBpeMeHa 3a0paHa BpIICHAa IMO3MBA JI0 OKOHYaMa KPUBUYHOT TOCTYIKA WA

3 Lippke, R. L.as. oeno, ctp. 135, 138, 139.

%2 Junxe xaxe: ,Jurors are likely to begin criminal trials with variety of beliefs ... Other
scholars who have examined the Pl have notedutwatsjare not naive and so are probably
aware of the winnowing process that results in setyersons appearing before them in the
courtroom. The accused would not be where theif prdice, prosecutors, a grand jury, or a
judge at a preliminary hearing did not believe éhelas evidence indicating that they had
committed one or more crimes” (Lippke, R.#Aag. deno, ctp. 83).

33 Chihaia, G. N.Short essay on Presumption of innocef@HR Precedent.egal Practice
and International Laws, 2011. p. 195.
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TpecTajama payiora 3a M3pUIEAmke oBe Mepe.>’ Mepa 3a0paHe BpIIerba MT03MBA, Koja
Ce M3pUYE OINTYKEHOM Yy TOKY Tpajama KPUBHYHOT TIOCTYIIKA, je KOpelIaTHBHU
HMHCTUTYT ca MepoM 0e30eTHOCTH Koja Ou ce m3pekia mpecyaoMm. Y MehyBpemeny,
OMII0 OW HETPaBETHO 1A JIUIIE KOME Ce CYU 300T TEIIKOT (KPUBUUHOT) OrpellicHha O
npodecHjy, y TOKy cyhema ocTaHe y paJHOM OITHOCY, a Jla My ce Ha Kpajy mpolieca
H3peKHe Mepa Oe30CIHOCTH OaBibeHa MO3MBOM.- JIOrMdHA W IpaBeHA Mepa
3a0paHe BpINCHa IO3MBA y TOKY Tpajama Cyhema je Y KOHTPAIUKIHMjU ca
MpeTnocTaBkoM HeBuHOCTH. OHa cama 1mo cebu ykasyje aa je 3a cyneher cymujy o
EbETOBOT yJIacka y ofjpeheHn cirydaj onTyXeHH y HajMamy PYKy CYMEBHB, OTHOCHO
BUIIIE KPHUB HETO HEBUIH.

8. AedekTn rpahaHcKor npernocraB/batba HEBUHOCTU

3a medeKT TPETIOCTaBKE HEBHMHOCTH, Yy TOMIEAY IIOCIONABIA, BEoMa je
uIycTpatiBan npuMmep ¢yadanepa ocyMmmHUYeHOr 3a cwioBame. OH je Ouo
CYCIIEHIIOBaH y TUMY: ,, tbeMy HHje 103BOJbEHO Aa BexOa WM J1a Urpa y TUMY, JOK
OnTY)k0e TIPOTHB Hera He Oymy cacBuMm pemiene”. Ilpema omacrm Jlvmkea,
MOCJI0aBall YBEK MOpa Jja OJICTpaHH ca II0clia paJHUKa y CiTydajeBHMa Y KojuMa je
0Baj ,,ONITYXKEH 32 OIaca 3704uH". Jep, HHje pa3yMHO OYEKMBATHU O] TTOCIIOIaBLa 1a
JWIIE KOj€ je ONTY)KEHO 3a YOMCTBO WJIM CHJIOBaFE¢ OCTABM Ha IIOCITY CBE JIOK IO
onTyx06aMa [POTHB Bera He Oyje , OTIyHO mpecyhero". %

IITo ce THYe >XpTaBa 3JI0YMHA, MOCTaB/ba CE MUTAE Ja JIM HUMa Tpeda
HapeIUTH J1a TIOIITYjy NPETIOCTABKY HEBUHOCTH. Y CTBAapH, Y OBOM MOIJIEAY MOCTOje
JIBE BPCTE JKpTaBa. JemHy BPCTY YMHE KPTBE KOje HICY CUTYpHE KO HX j€ TIOKPao,
Harao WiH HOBPeAno. Y ApYTry BPCTY KpTaBa Clajiajy OHH KOjH UMajy jacHy CBECT O
TOME KO j& Hajl ’bMa YUYHHHO KPUBUYHO JeN0. AKO OM ce, HApOUUTO OBUM APYTHMa,
HaMeTHyJa o0aBe3a MpETHOCTABIbaba HEBUHOCTH OCYMEHLHYCHOT, OJHOCHO
TTOYMHHUOIA KPUBIYHOT JIeja, TO O 3a JKPTBE MPEACTABIHAIO jeIaH OOJMK TICHXUIKE
TOPTYype, Koja ce MoXke eUHUCATH HAPOJCKOM H3PEKOM ,,01jy, a He 1ajy IUIaKaTh".
Peujy Jlumkea, ®pTBE KPUBHYHOT Jiejla ,HUKa/[Aa HE OUEKY]y U HE XKeJe J]a CHCTEM
KPUBHYHOT TIpaBocyha JI0Kaske HEBUHOCT ONTY)KEHOT; y CTBAPH OHHM >KapKo JKeJIe Jia
Ce JIOKaKe FHhEroBa KpUBHIA. Y CBAaKOM Cly4dajy, Omao Ou OM3apHO AaTh YITyTCTBO
KpTBaMa Ja MPEeTIOCTaBIbajy Jla Cy ONTY)KCHHM HEBUHU WM 1a hie ’bUX0Ba HEBHHOCT
OWTH yCTaHOBJHCHA".

34 Iaparpad 1321 memauxor 3KII-a rmacu: ,(1) AKO ce M3 ONPABIAHHMX PA3lora MOXE
MPETIIOCTaBUTH Ja he ce m3pehu npuBpemeHa 3a0pana Bpiiersa mosuBa (8 70 Kpusuuxor
3aKOHA), CyIWja MOXE pEIICHeM NPHBPEMEHO 3a0paHHUTH BpIICH-E I103UBa, IpodecHje,
aktupHocTH win ctpyke. 8§ 70. cr. 3 KpuBHYHOr 3aKOHa MNpUMEHYje ce CXOmHO. (2)
INpuBpemMeHa 3a0paHa BpIICHa TO3MBA YKHAA CE aKO Pas3jior 3a HCHO M3PHULIAELE BHUIIC HE
MOCTOjH I aKO Cy[A TpecyIoM He H3peKHe Mepy 3a0paHe Bpuiewma mo3upa”’ (3akoH o
kpuBH4HOM mocTynky CasesHe PemyoOmike Hemauke, CapajeBo, 2011 c1p. 75).

3% [asnosuh, M., KpusuunomnporiecHa kopymiwja, Hereticus 6p. 3-4/2013¢tp. 42,43.

% Lippke, R. L.as. deno, ctp. 152, 153.
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JKptBe KpuBHYHOr Jena, kao M rpahaHM - WIAHOBH jaBHOCTH, Tpeba na
TOACTUYY UCTpary. Y oxapeheHOM TPEeHYTKY, IMOJUIMja U TYKWJIAIITBO OU Tpedasio
Jla TIpey3My | HacTaBe OBaj 1mocao. OBO ce HAPOUMTO OJHOCH HA CHCTEME Y KOjuMa
Ou mocrojana actio popularis Yocranom, WiaHOBH 3ajeHULIC TIO JIOTHIM CTBapu
OYeKy]y Ha C€ [OKaKe KpHBMIA ONTYKEHOT, a HE HEeroBa HEBUHOCT. ,llnib
KPUBHIHOT TIpaBocyha HHje na JoKa3yje HEBUHOCT TI0jepHAara. 3amTo OUCMO OHJIa
yITyliMBAJTH WIAHOBE jABHOCTH 1A IIPETIIOCTaBbajy 1a he To yumumntn®. >’ Pewjy, Hema
paszmora noa ce HHM JKpTBe, HM oOmuHHM rpahanu ontepehyjy mnpeTmocTaBKOM
HEBUHOCTH. Y3 TO, 332 €BEHTyallHE NPOTHBIIPABHE pajiihe omrTeheHnX M ,,WiaHoBa
jaBHOCTH" TIOCTOjM YOOWYajeH CTApOCTaBaH M KJIACHIHW MHCTHTYT HAKHAJE IITETE.
To ce omHOcHM M Ha HOBHHape, ¢ TUM INTO KOA HHMX IMOCTOJU JOjaTtHa oOaBesa
00jaBIbHBAR-A HCIIPABKE.

Marko Paviowitch, Ph.D.,
Full-time Professor

DEFECTS OF THE PRESUMPTION OF INNOCENCE

Summary

The article starts with a terminological constroctierror. The Creator of the
presumption of innocence came to the definitiaghisfinstitute by replacing the word
good with the word innocent in the papal exprestiian,at first glance, everyone is
presumed good, until proven to the contrary”. Tlestruction error is made from
the standpoint of anthropological optimism, whislitself a one-sided philosophical
approach. The article analyzes the institutes #ratconsidered as elements of the
presumption of innocence: the burden of proof,tneto-one rule” (,the numerical
expression of the presumption of innocence"), ibktrof the accused to remain
silent. In the article is also analyzed coerciveasuges that ribut the presumption of
innocence, including detention and the ban on fwiagt a profession from Art. 132a
of the German CPC. The author concludes that thsymption of innocence is an
institute without its procedural content, that @shabsorbed institutes that existed
before it with a kind of imperialism, that it magy larmful to judicial justice, and that
therefore the institute of the presumption of immoe should be abandoned. The
institutions ,actori in cumbit probatio®, ,in dubiopro reo* and ,proved beyond

3 Wemo, erp. 132, 133, 135, 136.
38 Bun: Iasnosuh, M., Peghopma npasocyha ca cmanosuuma agepe , Unoexc”, Hereticus,
6p. 1-2/2012¢1p. 80.
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reasonable doubt”, as well as the already existiegponsibility of officials, victims
and the public for illegal actions, are sufficigutarantees for a fair trial.

Key words: presumptive innocence, police and prosecutionjuitige;unofficial
persons, "ten-to-one rule”.
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