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HEMPO®UTHA OBPA30BHA YCTAHOBA KAO MNMPYXXAJIAL
YCJIYIE — MPAKCA CYAA NPABAE EBPOMNCKE YHUJE -

Peszume

Ja nu denyje nenpogpumna 0bpazoéHa ycmanosa Kao ,, npooasay pooe uiu
npyocanay yeayze” y emucny Hupexkmuse 93/13FEE3 kada ceojum cmyodenmuma
HYyOu Kpedum 'y o00auxky niaua Oeckamamune omniame 'y pamamd,
omoeyhasajyhu um oOa niame c6oje WIKONAPUHE U MPOULAK CHIYOUjCKUX
nymosarwa? [lame, 0a 1u MOpa HAYUOHATHU CYO NO CAYHCOCHO] OYHCHOCHIU
ucnumamu 0a U YIa3u y2080p Yy NoOpyyje npumene me Oupexmuge y
OKOTHOCUMA 'V KOjuMa OOMUYHU CMYOeHm Huje aKmMueHO Y4ecmeosao y
Kacuujem nocmynxy 3a nospahaj Henoomupenoz 0yea 3ajedHo ¢ Kamamama u
HakHaoom mpowxosa? Ta cy ce numarba nojaguna y cnopy uzmehy oopazosne
ycmanoge u jeOHe 00 reHux cmyoewmrurva. Fbuma ce Cyoy npasde Eeponcke
VHUje npydca RpuauKa 0a 000amHo oo0pedu noopyyje npumene Jlupexmuse
93/13u osracmu u obasedice nayuonane cyoose Ha OCHOBU me Oupekmuee.

Kwyune peuu. nenpogummna obpazosna ycmanosa, npodasay pobe uiu
npysicanay ycuyee, Jlupexmuga 0 HenowmeHum yCiosuma y
nompoutauxum yeosopuma, Cyo npasde Eeponcke yHuje.

1. YBoAHe HanoMeHe

S. Kuijpersouna je crynentkuma Karel de Grote — Hogeschool Katholieke
Hogeschool Antwerpen VZ\dbpa3oBHe ycTaHOBE ca CEAUIITEM y AHTBEPIICHY Y
benruju ((KdG). [lana 3. pedpyapa 2014.romune S. Kuijpersouna je nyxua KdGy
IUIATUTH YKyIaH u3Hoc of 1546 eBpa KOjU MNpEACTaBba IHCHY IIKOJAPHUHY 34
axazmemcke roguae 2012/13u 2013/14 1 meHe TPOIIKOBE 3a CTYIHjCKO Ty TOBAELE.

bynyhu na S. Kuijperscoj myr Huje moria rwiatuti omjentoM, oHa u KdG
studievoorzieningsdiensfKdG-osa ciy:x6a mompiike crymupamy: KAdG Stuvd

" Pan je HammcaH y okBupy IIporpama ncrpaxuBama [IpaBHOr ¢akynrera YHUBEP3UTETA Y
Kparyjesiy 3a 2022.roguny Koju ce (HHAHCHpa W3 CpeicTaBa MHUHHCTapCTBA IPOCBETE,
HayKe ¥ TEXHOJIOMIKOT pa3Boja PenyOmke Cpouje.
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3aKJBYUYMIIM Cy IIMCAaHW YroBop o Iuahamy mpema IulaHy OeckamaTHe OTIIaTe Y
patama. Y ckiany ¢ tuMm yroBopoM, KAG Stuvorpe6ao je S. Kuijpersnpemyjmuru
M3HOC KOjH j0j je Ouo moTpedan 3a miahame mwenor ayra KdG-y, a ona je KAG Stuvo
Omta obaBe3Ha MeceuHo 1wiahatu u3Hoc o 200eBpa TOKOM cellaM MeCEITH IOUCBIITH
on 25. pedpyapa 2014.Taxole je Omto npensuljeHo aa ce mpeocTaay AyT, OAHOCHO
m3Hoc ox1 146 eBpa (3amma parta), wiatu 25. cenremOpa 2014.Y yroeopy je Owia
cajpXaHa W oApenda NMpUMEHUBa y cily4ajy Hemnahama, Koja je riacwia: ,, AKo
M3HOC 33jMa He Oyze mpaBoBpeMeHo oTiuiaheH, y IeJIOCTH WK JSTIFMMIYTHO, Kamarta
on 10 % rommumse mmaha ce ayromMaTcku U 0e3 OMOMEHe W oOpadyHaBa ce Ha
HEMOIMUpPEHH Oyr oA cheneher maHa of maHa gocneha y cimydajy ma ayr ve Oyzae
HaMHpeH. Y TOM ce cCiydajy Takohe Imiaha HakHama 3a TIOKPUBAEE TPOIIKOBA
Haruiate Jayra, Koja ce OBUM YroBopoM ozapeljyje y uzHocy on 10 Y% HernoamupeHor
nyra, a Hajmame 100eBpa.”

Vmpkoc npujema omomene KdG Stuvo S. Kuijpers mmje ucmynmna cBojy
o0aBe3y mahama. Jlana 27. HoemOpa 2015. KdG je mommeo Tyx0y mpotus S.
Kuijpersmpen Vredegerechtom te Antwerp@ya y AnrseprieHy, benruja) kako Ou
jOj HAJIOXKIIO Aa My IUIATH W3HOC AyroBaHe iaBHuLe ox 1546eBpa, npunanajyhe
3ate3He kamare 1o crom of 10 % pauynajyhu on 25. pedpyapa 2014, ogHOCHO
269,81eBpa, 1 HaKHAY 32 MOKPUBALE TPOLIKOBA HAaIIaTe ayra y usHocy on 154,60
eBpa. [IpuBpemeHom omnykoM on 4. ¢pedpyapa 2016.cyn je mpuxsatno KdG-os
3aXTeB y IOMIeMy M3HOCA AyrosaHe riapHuile ox 1546espa. Y moriemy kamara u
HaKHA/JIe 32 IIOKPHUBAHE TPOIIKOBA HAIlIATe {yra Cy[ j€ HATIOKHO TIOHOBHO OTBAPAhE
riaBHe pactipaBe u 1o3Bao KAG na momHece m3jaBy o MoryheM NOKperamy
MPETXOIHOT TIOCTYTIKA Tipex cynoM. S, Kuijpersuuje nprcrymmia riiaBHoj pacipaBu
Y HHUje OWJIa 3acTymaHa Ipest CYIOM.

Cyn je Ha ocHoBy wi. 806.3akonuka o cygoBuma benruje gyxaH MpuxBaTUTA
KdG-os 3axres ¢ 063upom Ha To 1a S. Kuijpersiuje npucrymina riaBHoj pacipasi.’
Tume ce mocTaBba Kao MPBO NHUTAmkE A JIM MOXKE HAIMOHAIHH CYIl Y OKBUPY
TIOCTYTIKA JOHOIIICH:a Tpecyae 300T M30CTaHKa UCITUTATH IO CITYy>KOCHO] Ty)KHOCTH
712 JTM yJla3u TPEIMETHH YTOBOp Y HOJpyYje MPHMEHe HAMOHATHOT MPOIHCa KOjUM
ce nmmueMenTapa Jupextisa 93/13% Hamme, Huje curypHO na i je v Benruju
TIPOTIMC O HETIOIMITEHUM onpeadaMa 1eo jaBHOTr rmoperka. Ctora Cyj ce TBOYMH O
yckial)leHOCTH HalMoHATHUX TipaBiia ¢ JIupektrBom 93/13,c 003upom Ha To 1a UM
je IPOTHBHO TaKBO UCIHUTHBame. Kao aApyro, fa au ynasu yroBop 3akjbydeH usmely
KdGa u S. Kuijpersy noapydje mprMeHe HaIlOHAIHOT MPOIKCA O HEMOMITCHIM
oapendama. Y Be3H € TUM CyJ ce JBOYMH O YCKJIa)leHOCTH HALOHAIHOT MPOMHCa C
JMupextuBom 93/13jep ce 3akoHOM TMOApYYje TPUMEHE TUPEKTHBE HE YTBPhyje ¢

1451, 806. Gerechtelijk Wetboek&akouuk o cynosuma): , Y mpecyan 360r H30CTaHKA
cyn he mpuxBaTUTH TYyXOCHE 3axXxTeBe OJHOCHO pasjiore oj0paHe MPUCYTHE CTpaHKE,
OCHUM y MepH y K0joj OM CYICKH TOCTYIIaK WJIH 3aXTE€BH WJIH Pa3jo3W MOTJIH OWUTH
CYTIPOTHH jaBHOM TIOPETKY .

2 Councila Directive 93/13/EEC of 5 April 1993 onfain terms in consumer contracts.
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003MpOM Ha YTrOBOpE 3aKJbydcHe M3Mely MoTpolada W ,MIPOJaBIa pode HIN
npy»aolia yciIyre”, Hero ¢ 003UpoM Ha YroBOpe 3aK/bydeHe n3Meljy moTpolnada u
»npemy3erauka”’. Cy ce mira Jia i Tpeda 00pa3oBHy ycTaHoBy nomyt KdG-a, uunje
je GuHaHCHpamke YIJIABHOM OCHTYPaHO JaBHUM  CPEICTBAMA, CMaTpard
»TIPEITY3ETHUKOM  OJTHOCHO ,,TIPOJIABIIEM POOE OMHOCHO TIpyXKaoreM yciayre” Kamua
CTYJEHTY 07I00pH TUTaH OeCKaMaTHE OTILIATE Y paTama.

VY TEM OKONMHOCTHMA CyJl Y AHTBEPIICHY OJIYYHO j& MPEKUHYTH TOCTYTaK U
yiytuta Cymy npasne Esporicke yanje (CIIEY) cneneha mperxomna mmrama: (1)
Kama ce Tpe; cyloM Tmokpehe TOCTyNmak paad W3BpIICHa YroBopa IPOTHB
MOTPOIIIaYa U Kajia je CyJl Ha OCHOBY HAIIMOHAHUX IpaBHJIa OBNIAMNheH HCIIUTATH TI0
CITy>kO€HO] Ty>KHOCTH CaMo J1a JIH j& TY>)KOCHH 3aXTEB IMPOTHUBAH MPaBIMA jaBHOT
MOpeTKa, Ja JM MOXKE HAIMOHAHH CyJl MCTO TakO MO CIY)KOCHO] Iy»KHOCTH
WCIIUTATH W YTBPIMTH, YaK M y CIy4Yajy W30CTaHKA, J1a JIU j¢ MPEAMETHH YTOBOP
obyxsahen moapydjem mpumene Jlupektuse 93/13, Kako je HUMIUIEMETHPAHO Y
Genrujcko mpaBo? (2)ma nmu ce Moke 00pa30BHA YCTaHOBA Koja TIOTPOIIAYy MpysKa
CyOBEHLIMOHHCAHE yCIyre o0pa3oBama y OKBHPY YTOBOpa O MpYXamy yCIyra ys3
HaIUIaTy MIKoJiapuHe, yBehaHe eBEHTYAITHO 332 M3HOCE HAMCHCHE HAKHA/IU TPOIIIKOBA
00pa3oBHE YCTaHOBE, CMATpaTH 'TIPEAy3€THIKOM Y CMHCITY IpaBa Yauje? (3)ma
j€ yroBop 0 TpyXamy CYOBEHIIMOHHCAHHMX yCIyra 00pa3oBama 3aKJbydeH m3Mmely
MOTpoIlIaya W CYOBEHIIMOHMCAHEe OOpa3oBHE YCTaHOBE OOyxBaheH MoapydjeM
npumene Jupextnee 93/13u ma jm Tpeba Ma ce y OKBHpPY YroBOpa O IPYXKarmy
ycmyra  oOpasoBarka 00pa3oBHa  yCTaHOBAa KOja  IOTpOIIAuMMa  IMpYKa
cyOBeHLIMOHMCaHE OOpa3oBHE YycCIyre cmMarpa MpyXaoleM YciIyra y CMHUCITY
JHupektuse 93/13 ?”

2. O npeTxoAHMM NUTambUMa

2.1. llpBo nurame

[lpBuM mHTameM HAIMOHAIHH CYJ Yy OCHOBU THWTa Ja Ju Tpeba JIMpeKkTuBy
93/13TymMaunTH HAa HAYKH J]a HAIHOHATHH CY/I, KOjH IOHOCH OJTyKY 300T H30CTaHKa
Y KOJH j€ Y CKJIaly C HAITMOHAIHUM TIPaBIJIIMa OBJIAINEH UCTIUTATH TI0 CITy)KOSHO]
Iy’)KHOCTH HeyckiahieHocT m3Mel)y oapende Ha Kojoj ce 3acHHMBa TY)KOCHH 3aXTCB U
HAlMOHAIHWX TIpaBWJIa jaBHOT TOPETKA, MOXKE, Ma YaK M MOpa, WCIHUTATH TI0
CITyxO€HO] Ty>KHOCTH Ja JI yJa3W YTOBOP KOJU CaIpKH Ty oapenly y Tompydje
npumene JupextuBe 93/13. To mmrame moBe3ano je ¢ wi. 806. 3akoHHKa O
CyioBuMa y OCNTHjCKOM TPaBy KOjUM C€ HAIIMOHAJHOM CYIy KOjU JOHOCH OIUTYKY
300T M30CTaHKA HaJlaXKe MPUXBATamkhe TY>KOCHHUX 3aXTEBa OJHOCHO pasjiora oj0paHe
MPHUCYTHE CTPAHKE, OCHM aKO Cy CYJICKH MOCTYTIaK OJJHOCHO TH 3aXTEBH TN Pa3io3n
CYIPOTHH jaBHOM TOpETKy. Jlakire, HaIMOHATHN CyJ KOjH JOHOCH OIIyKYy 300r
M30CTaHKa MOXE I10 CITY’KOCHO] JAy>KHOCTH MCIIUTATH CaMO Pa3Jiore KOjH ce OJJHOCE
Ha jaBHH TIopegak. Mehytum, Oymyhu 1a Hije CHTYpHO J1a JIv je OCITHjCKHU TPOTIHC O
HETIOIITEHUM OJIpeidama JIeo jaBHOT TOPETKa, HAIMOHAIHU CYJ Ce JBOYMH Jia JH
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MOXKE TIO CITY>)KOSHOj Jy’)KHOCTH WCIIHTATH, M3Meljy ocTajior, Jia JIi YyJia3u YroBOp
TIOITYT MPEIMETHOT Y Topy4je nmpumjeHe Jupextise 93/13.

Kaxo 61 ce oAroBoprIiio Ha MOCTaBJLEHO MHUTAME, TPeOa MOACETUTH Ja ce IpeMa
YCTaJbEHO] CYICKO] TIPAKCH 3aIlITHTHH CHCTEM KOjH ce cripoBoau Jupextusom 93/13
3aCHMBA Ha CTAHOBHINTY JIa CE TIOTPOIIIAY Hala3u y To/jpeheHOM TMOJI0XKajy Y OJHOCY
Ha IpoiaBLia pode WK Ipyskaola yciyra y Horjiey Kako IperoBapayke Mohu Tako
W HMBOA MH(POPMHPAHOCTH, IUTO j€ CUTyalHja Koja AOBOJM O TOra Aa MOTpoIIay
TIPYCTaje Ha YCJIOBE KOj€ j& MPETXOMHO CAcTaBHWO IMPOABIA pode WM MpYyKaola
yCiIyra, IpH 4eMy TOTPOIIAY He MOXKE YTHIATH Ha EuxoB caapikaj . CIEY je
Takol)e mpecynuo Ja ce, ¢ 003UpoM Ha Takae MojpeleH: mojoxkaj, 4. 6.craBom 1.
JlupeKTHBe MPOIKCYje 1a HEloIITeHe onpende Hucy obasesyjyhe 3a morporrade.”
Kao mro To mpomsnasu W3 Cyncke Ipakce, paad ce O oapendu ¢ obae3yjyhum
JIejCTBOM KOjOj je b (popMasiHy paBHOTEXKY KOjy YrOBOp YCIOCTaBjba M3Mely
npaBa 1 0baBe3a cayropapada 3aMEHUTH CTBAPHOM PaBHOTEIKOM Koja he mmely mux
TIOHOBHO YCITOCTABHTH DABHONPABHOCT.  Pajii OCHTyparsa 3aIlTHTE MPOTHCAHE
nupektrBoM, CIIEY je Harmacmo na ce HepaBHOMpaBHOCT M3Mel)y moTporiada u
npozaBlia poOe WM MpYy)Kaolld yCIyra MO)KE HWCIPAaBUTH CaMO MO3UTHBHOM
MHTEPBCHIIH]OM HE3aBHCHOM 01 camix yroBopunM crparkama.’ CIIEY je ¢ 063upom
Ha Ta pa3MaTpama MPEeCYAro /1 je HAMOHAIHH CY/ Y OKBUPY CBOjUX AYXKHOCTH Ha
ocHOBY onpenaba JlupexktuBe 93/13 my:kaH HCIUTATH MO CIyXKOCHO] TyXKHOCTH
HETIOIITEHOCT YrOBOpPHE ojApende W Ha Taj HAYMH HAJIOMECTHTH IocTojehy

3 Bumm, npecyay on 9. 11. 2010, VB Pénzugyi Lizing, C-137/08, EU:CA59,Tau.
46: “cuctem 3amtute yBeaeH AupextrBom 93/133acHOBaH je Ha MICjH A je MOTpoLIad
y ¢1a00j MO3HMIHUjU Y OAHOCY Ha MPOJAaBLAa WM JaBaolla YCIyre, y MOMIENy HCrOBE
mperoBapayke MohM M EEroBOr HHUBOA 3Hama. OBO JOBOMU 1O TOra Ja TOTPOIIAY
MIPHUCTaje Ha yCIIOBE KOj€ je YHaIpe. cacTaBHO MPOJaBall WM JaBajall yCIIyre U Ja He
MOJKE Jla yTUY€e Ha cajipKaj TUX ycjoBa’.

* Y. 6. cr. 1. inpextuse 90/13: Jipxkase umannie yrphyjy ma y yroBopy Koju je
npoJasail pode WM NpyKanall yeiyre 3ak/by4ro ¢ MOTPOIIaueM NpemMa HalOHATHOM
IpaBy HeIomTeHe ofpende HuCYy obaBe3yjyhe 3a moTpomrada, a Ja YroBop y THM
YCIIOBIMa ¥ Jajbe 00aBe3yje CTpaHKE aKo je y CTamkby HACTABUTH BAXKUTH M 0€3 THX
HETOIITeHUX oapeaada.”

5 Bumu, npecyay on 9. 11. 2010, VB Pénzugyi Lizing, C-137/08, EU:CA59,Tau.
47: “Cyn npasne je Takohe cMaTpao 1a, 30or cnabuje mosuumje motporuaya, wi. 6(1)
JupektuBe npensul)a Jga HEMOIITCHH YCIOBH HHUCY 00aBesyjyhu 3a morpomraya. Kao
IITO j& OYUIJICTHO M3 CYJACKE Mpakce, TO je obaBe3Ha onpenda Koja mMa 3a Wb Ja
3aMeHH (OpPMAJHy pPaBHOTEXKY KOjy YroBOp YCHOCTaBba m3Mel)y mpaBa u oOaBesa
cTpaHa e(h)eKTHBHOM PaBHOTEXOM KOja MTOHOBO YCIIOCTaBJba jEAHAKOCT Mel)y muma’”.

5 Buan, npecyay on 9. 11. 2010, VB Pénziigyi Lizing, C-137/08, EU:C1A®59,tau.
48: "na Ou ce rapaHroBaja 3amTHTa TpeaBuieHa J[MPEKTHBOM, HEPABHOTEKA KoOja
MOCTOjU M3Mel)y MOTpolIadya U MpoJaBla WK MPYKaola YCIyre MOXe Ce HCIPaBUTH
camMo TO3WUTHBHOM paJikOM KOja HHUje I[OBEe3aHa Ca CTBAPHOM palmbOM YrOBOPHHX
crpana’.
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HepaBHOTEXy m3Mel)y moTpomrada u TproBua.” MeljyTim, Ta 06aBe3a HAIMOHATHOT
cylia monpa3yMeBa W 00aBe3y WCIHTHBAMKA Ja JIM yiia3d YroBOp KOJU CalpiKH
oapendy Ha KOjOj ce 3acHHMBA 3aXTeB y MOIpydYje NpuUMeHe AupekThBe. Hanwme,
WCIIATHBAILE IO CIY)KOCHO] MYy>KHOCTH HETIOIITEHOCTH ofapenada IMpeaMeTHOT
YroBOpa HY)XHO TOJpa3yMeBa MPETXOMHO CYJCKO HCITUTHBAKE Jia I YIa3d Taj
yroop y nozpyuje npumere Jupextuse.? Te ce 00aBese HAIMOHATHOT Cy/la MOPajy
cMaTpaTtd HYXHHM 32 OCHTYparme JENOTBOPHE 3allTHTE MOTpOIIada, Kako je TO
3ajamueno Jupextrom 93/13,moce6HO MMajyhu y By He3aHEMapHBY OIACHOCT Ja
MoTpoIiad He TI03Haje CBOja MpaBa OJHOCHO ma ce cycpehe ¢ moremkohama y
BIXOBOM ocTBapuBamy.’ Jlakme, 3amTura koja ce Jlupextuom 93/13 mpyxa
ToTpoIadynMa o0yxBara ClIydajeBe y KOjuMa IoTpoIad, KOj! je ¢ MpomaBIeM pode
WM TIPYXKAOLIEM YCIyra 3aKJby4ddO YTrOBOp KOjH CaApXKH HEMONITeHY openoy,
NPOMYCTH HABECTH, C jeHE CTpaHe, YMILCHHILy [a Taj yroBOp yJlasW y MoApydyje
NpHMEHE Te AUPEKTHBE U, C IPYyre CTpaHe, HEMOIITEHOCT NpeaMeTHE ozpende, Ouno
Ila He T03HAje CBOja mpaBa Omio ma je omBpaheH oIl IHUXOBHX OCTBapHBama 300T
TOBE3aHUX TPOLIKOBA Cy/ICKOT IoCTyTKa. '

Kan je peu o cipoBohersy 00aBe3a HAMOHATHOT Cy/1a KOjH IOHOCH OIyKY 300T
M30CTaHKa, Tpeba IMOJCETHTH JIa ¢ 003MPOM Ha TO Ja Y TOM TOAPYYjy HE TOCTOjU
NpaBHH Tporvic YHUje, ypeheme ocuryparma 3alliTiTe MpaBa Moje/JMHIA Ha OCHOBY
npaBa YHHje ya3d y HAIMOHATHU MPAaBHH MOPEIaK IP)KaBa WIAHWIA HA OCHOBY
IBUX0BE ayToHOMH]je. MeljyTtuM, To ypeheme He cMe OuTH HermoBoJbHH]E 011 ypehema

" Bunu, npecyny on 26. 10. 2006, Mostaza Claro, C-168/05, EU:C:2006;6au. 38:
"IpUpoAa M 3Hayaj jaBHOI MHTEpeca KOjU JIeXKH y OCHOBH 3aliTHTE KOjy JlupexTtnBa
93/13 paje nmorpomiaynma, O HALUKOHATHOI CyJa 3axTeBa [a Ha COICTBEHY
WHMLU]aTUBY MPOLIEHH Ja JI je YroBOpHa ofpenda HenolTeHa, HajokHalyjyhu Ha Taj
HauyMH HEPAaBHOTEXY KOja MOCTOju M3Mel)y moTpoirada M mpojaBna WIM HpyKaola
yemyre”.

® Bumm, mpecyny ox 9. 11. 2010, VB Pénziigyi Lizing (C-137/08, EU:CtQ@59,
CIIEY je y tau. 49. 10 52. u3puunTo pasiankoBao OICHY Ja JIK je YroBop oOyxBaheH
noapydjem mnpumene JupektuBe 93/13 (ipBu cTamMjym) OX OICHE TONITEHOCTH
BETOBUX 0penOu (Ipyru cTamujyMm pacyhuBama).

% Bunn, npecyay on 26. 10. 2006., Mostaza Claro, C-168/05, EU:C:2605;tau. 28:
“opnairheme HAMOHAJIHOT CyJa HEOMXOJHO je KaKko OM Ce OCHIypalio Ja HOTpPOIlad
y’KHBa e(hUKacHy 3alITHTY, TOCEOHO ¢ 003UPOM Ha CTBApHM PHU3HK JIa OH HHUje CBECTaH
CBOjUX IIpaBa WM Ja Haule Ha moTelkohe y BUX0BOM crpoBohemy”.

1% By, npecyay ox 26. 10. 2006, Mostaza Claro, C-168/05, EU:C:2006;6au. 29:
“3amruta kojy dupektuBa 93/13 maje morpouraynma mpolHpyje ce Ha CiIydajeBe y
KOjrMa MOTpOILIaY KOjH je ca MPOJAABLEM WIN AaBaOLEM YCIIyra 3aKJby4HO YroBOp KOjH
caJip)XM HETOILITEHY OJpen0y HE YKake Ha HEMOIITeHY MPUPOAY yCJIOoBa, OWIIO 3aTo
IITO HUjE CBECTAaH CBOjUX IIPpaBa WIJIM 3aTO IITO je oaBpahaH ox HUXOBOT CIIPOBOhEHma
300r TpoOImKOBa Koje OM CyICKH NOCTymak moapasymeBao”. Ilto ce Tmye oBor
MOCTYyIKa, ako je S. Kuijpersumana ¢uHancujcke temkohe ¢ miahameM MeceuHe pare
ox 200 empa mpema mmrany ckimombeHoM ¢ KDG Stuvom moxaa je 3asupana on
aHTa)XOBama aJBOKaTa Kako OM joj momMorao y npeacrojeheM CyIcKoM HOCTYIIKY .
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CJIMYHUX CUTYallja MOABPTHYTHX HAIIMOHAIHOM IpaBy (HA4YeNIO eKBUBAICHTHOCTH)
HUTH OOJIMKOBAaHO Ha HA4YMH /A YYMHU MPAKTHYHO HEeMOryhMM WM IpeTepaHo
OT&KaHUM OCTBapHBAE MpaBa JOJC/HEHHX IOTPOIIAYMMa IPAaBHUM IOPETKOM
Vuuje (Hageno menorsoproctr).™! I1IT0 ce THYe Havena eKBHBAICHTHOCTH Ha Koje
MMIUTAIMTHO YIIyhyje TIPBO MPETXOIHO MMUTAE U O KOJEM j€ Y OBOM CITy4ajy jeIUHO
ped, Tpeda Harnacuth 1a je wi. 6. ct. 1. lupextuse 93/130mpenoda ¢ obaBe3yjyhum
nejereom. ™ Ocum Tora, CITIEY je cmatpao jia ce, ¢ 003MpoM Ha IIPHPOTY U BAXKHOCT
JAaBHOI' MHTEpeca Ha KOjeM Ce 3aCHHBA 3allITHTa KOja ce MoTpoliadynMa odezoehyje
Hupexriom 93/13,meH wi. 6.Tpeda cMaTpaTi PaBHAM MPABIJIOM €KBUBAJICHTHUM
HAIIMOHAJTHMM TpaBWJIIMa KOja YHyTap HAIMOHATHOT IPaBHOT IOPETKA HMajy
CTaTyc NMpaBHUX IpaBWia jaBHOI MopeTka. Tpeba cMarparu na Ta KBalu(HKaiyja
o0yxBata cBe oxpende JIMpeKTHBe Koje Cy HEOIXOMHE 3a OCTBAPCH:E IHJba 3a1aTOT
wi. 6. 7713 I3 tora mpomsnmasy 1a Kaja je mpeMa HAMOHATHEM MpAaBHIMMA

Y Bunu, npecymy ox 30. 05. 2013, Asbeek Brussede Man Garabito, C-488/11,
EU:C:2013:341yau. 42: “y HegocTaTKy 3aKOHOJaBcTBa EBpoIicke yHuje, npaBuia Koja
perynuiry xaja0eHe IOCTyNKE KOjuMa Ce HAaCTOjU 3alUTUTHUTH IpaBa Koja I10jeIUHIN
u3Boje u3 mpasa EBporicke yHUWje majajy Ha yHYTpallibd pPaBHU MOPEIaK IpiKaBa
YJIAHMI[A HA OCHOBY MPHHIKMIIA NPOLIECHE AyTOHOMH]jE THUX Jp)KaBa wiaHuua. MelhyTum,
Ta MpaBWiIa He CMejy OWTH HEIOBOJHHHja O] MIpaBHIIa KOja PETyNHIly ciudHe nomahe
MoCTymKe (IPUHIMI €KBUBAJEHTHOCTH) W HE CMejy OMTH OONMKOBaHA Ha HaYWH Ja
oneMmoryhaBajy WM TpeTepaHO OTeXaBajy OCTBapHBamEe IpaBa KoOja Cy JdOJAEIbeHA
npasoM EBporicke yHuje (IPUHIIMIT IEJIOTBOPHOCTH)”.

IMpema munubey He3aBucHe aasokatune Eleanor Sharpstox 30. 11. 2017,y
npenmetry C-147/16,ta4. 33:( i). HauesN0 ASTOTBOPHOCTH HE 3aXTeBa OJ HALMOHATHOT
NpPaBOCYJHOT CHCTEMa Ja WHTEPBCHHUIIC KaJa HHUjeJHa YroBOpHA CTpaHa HHje
MOKPEHya MOCTYMaK Mpel HalMOHATHUM cyxoBuma,; (ii) kama je mocTymak MOKpeHyT,
TH CyJOBH MOpajy MO CIyXOSHO] OY)KHOCTH Yy CBHM CIy4ajeBUMa W HE3aBHCHO O
MpaBWJIa CBOT HAIIMOHAHOT TpaBa UCIHUTATH Ja JIK je yroBop oOyxBaheH moapydjem
npumene Jupexkruse 93/13; (iii) ako je oaroBop mOTBpAaH, OHH MOpPajy, Takohe Mo
CITy’)KO€HO] Iy’»KHOCTH, HCIIMTATH IIOIITEHOCT ozpenaba Tor yrosopa; (iv). KoreHTHa
nmpupona mpaBwia koja cy yrBphena JupexktuBom 93/13 3Haum ma ce Mopajy
NPUMEHUBATH HE3aBUCHO OJI CTATyca KOjU je HAIMOHAIHUM IPaBHUM MOPETKOM
JI0/IeJbeH HAIMOHAIHUM MPAaBUIMMA O HHMXOBO] MMIUIEMEHTALMjH W HE3aBUCHO O]
MPOLIECHONPABHUX pabi WM TBPIKHU CTpaHaka. YnibeHHIA [a MOTpoLIay HUje Ouo
CTpaHKa Koja je MOKpeHysia MOCTYMaK, Aa HHje MPHUCTYNHO PACIpPaBH WM 1a Ce HUje
no3Bao Ha {upextuBy 93/13He MOKe U3MEHUTH Taj 3aK/by4dak (Tad. 34).

2 By, mpecyny ox 30. 05.2013, Asbeek Brusse de Man Garabito, C-488/11,
EU:C:2013:3417a4.43: "mro ce THYE MPUHLMIA eKBUBaNeHIH]e, wiaH 6(1) JupekruBe
je obasesyjyha onpenba. Hanmame, npema cynackoj npakcu Cypa, Ta JUpPEKTHBA Y
LEJIMHU TpeAcTaB/ba Mepy Koja je ol CyIITHHCKOT 3Hadaja 3a OCTBApHBAIE 3adaTaKa
noBe3aHux EBpPONCKOM YHHjOM H, MOCeOHO, 3a EBPONCKO MOJHM3albe JKHBOTA Y
€BPOTICKO] 3ajeTHUALN .

13 Buam, mpecyny ox 30. 05. 2013, Asbeek Brussede Man Garabito, C-488/11,
EU:C:2013:341;rau. 44: "Cyn je, Hamabe, 3aKJby4do 1a, ¢ 003UPOM Ha MPUPOAY U
BaXHOCT jaBHOT MHTEpeca KOjH JI)KH Yy OCHOBHM 3amITHUTE KOjy JlupekTtnBa naje
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HallMOHAJIHK CYJl HaJUIeKaH MCIMTATH IO CITY)KOEHO] MyXKHOCTH (He)yckiaheHocT
3aXTeBa C HALMOHAIHMM IPaBWIIMMA jaBHOT IMOPETKA, INTO je MpeMa HaBOAWUMA W3
3aXTeBa 3a MIPETXOAHY OIUTYKY Y O€JITHjCKOM IPaBOCYJHOM CHCTEMY CIIy4aj Kaja Cy.
JIOHOCH OTyKy 300T M30CTaHKa, OH Takohe Mopa M3BPIINTH Ty HAJUIGKHOCT paju
WCTIATHBARA TI0 CIY)KOCHO] JTY>KHOCTH J1a JIM yias3d, ¢ 003UpOM Ha KpUTEpHje W3
JHupextuse 93/13,criopHa openda Ha K0joj ce 3aCHHBA Taj 3aXTEB U YTOBOP Y KOjeM
je oHa canpkaHa y moxapy4je npumere Jupekrise 93/13u, 3aBHcHO o7 ciydaja,
HETIOIITEHOCT Te ofpeoe.

2.2. Apyro n tpehe nuramwe

JpyriuM 1 TpehrM MUTamkeM HAIMOHATHY CYJI ITHTA, C jeHe CTpaHe, a JIH Ce
obpasoBHa ycraHoBa, momyT KdG-a, koja morporady mpy»a CyOBEHITHOHFIICAHE
ycimyre o0paszoBama 3a Koje Harulahyje camo IIKONapHHy €BEeHTyajHO yBehaHy 3a
M3HOCE HaMEeH-CHEe HAKHAM TPOIIKOBA 00pa30BHE YCTAHOBE, CMATPa MPETy3eTHUKOM
y cMuciy npaBa Yuuje. C apyre cTpade, HAIMOHAHY Cy TIHTA Ja JIA jé YTOBOP O
npyKamy yciayra o0pa3oBama, KOjU je 3aKkJbydeH m3Mel)y moTporada U o0pa3oBHE
ycraHoBe, o0yxBaheH /IupexktrBom 93/13u Tpeba J ce y OKBUPY TOT YrOBOpa Ta
yCTaHOBa CMaTpaTtd ,TpoJaBlieM polOe WM TPYyXKaoleM Yyciayre” y CMHUCITY
Hupextuse 93/13.

VYBomHO Tpeba noacetutu na ce Jupekrusa 93/13,y ckiany ca cojum wwi. 1.
MIpUMEbYje Ha yroBOpe 3aKkJbydeHe M3Mel)y ,, TipojaBIia poOe WM MpyrKaona ycimyre”
u morpomrada. benrujcku 3akoHomasan je y wi. V0.83 Tproeaukor 3akoHHKA
YIoTpeOuro TojaM ,,IPeAy3eTHUK” Kako OM y HAMOHAHU MPaBHU MOPEAaK IpeHeo
TojaM ,,poJiaBarl pode MK mpyskanar yenyre” u3 wi. 2. Tad. (i) Jupexruse 93/13%°
CxmagHo ycrtasbeHoj cyackoj mpakcu CIIEY, HalMoHATHM CYIOBH TPHIAKOM
NpUMEHE HALMOHATHOr TpaBa IY>KHU Cy, KOJIHKO je TO Moryhe, TyMauuTd ra y
CKIamy ¢ TekcToM M 1ibeM Jlupektuse 93/13kako Ou ce MOCTUrao HOMeE 331aTh

MOTpoIIayMMa, HeH uwiaH 6. Mopa ce cMarpaTd oApendoM jeIHakor craTyca
HAIMOHAIHUM TMPOIKUCUMA KOjU Cy PaHTMpaHu y noMalin mpaBHH CHCTEM, Kao MpaBHia
jaBHOT mopeTka. Mopa ce cMaTpaTH Ia ce Ta Kiacu(ukaiija IpoTexe Ha CBE ojpende
JlupekTuBe Koje cy OMTHE 3a ITOCTH3abe LIMJba KoMe Texu wi. 6. [lupekruse”.

% Bumu, npecymy ox 30. 05. 2013, Asbeek Brussede Man Garabito, C-488/11,
EU:C:2013:341, Tau. 45: "kaga HauuMoOHadHH CyJ uMa oBjJamheme, mpeMa
HAIMOHATHUM TPAaBUIMMA, J1a HA CONCTBEHY MHHUIIMjATHBY HCIUTA BaJbaHOCT HpaBHE
ozpende y CBETIy HAIMOHAIHUX MPaBHJIa jaBHOT TIOPETKa, OH Takohe Mopa J1a KOpUCTH
TO oBynamhicme y CBPXY MPOICHE MO COICTBCHOM Haxoljemy, Yy CBETIY KpHUTEpHjyma
MOCTABJbEHUX Yy JIUPEKTHBH, Ja JIM je YrOBOPHH YCJIOB KOjH Claja y IEIOKpYr Te
JIUPEKTUBE HEeTpaBenan’.

54y, 2. rau. (u) Jupexruse 93/13: mpomasar pobe WIM IpyXKalal yciyre' 3Ha4H
CBaKko (hYM3MYKO WIIM TPABHO JIMIE KOje Yy yroBopuMma oO0yxBaheHnM oBoM JIMpEeKTHBOM
Jielryje y CBpXe KOje Ce OJHOCE Ha HEeroBy TPrOBHHY, IOCIOBamk-¢ WIH mpodechjy, 6e3
003mpa Ha TO J1a JIK je y jaBHOM WJIM IPUBAaTHOM BIIACHHUIITBY.”
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pe3yaTaT U MOCTYIIIO Y ckiany ¢ tpehinm crtaBom wi. 288. UFEU-a. Ta obaBesa
ycknalleHor Tymauema HalHOHAJIHOT MpaBa cBojcTBeHa je cuctemy UFEU-a jep
oMmoryhyje HallIOHAJIHUM CYZIOBHMA Jia Y OKBUPY CBOJUX Ha/JISKHOCTH OCHTYpPajy
HOTITyHY OCTBApUBOCT M €(PUKACHOCT IpaBa YHHje NPHWIMKOM PEIIaBamba CIOpoBa
KOji ce mpen muMa Boxe.® 3 Tora mpomsiasd 1a HALMOHANHH CyJ I0jaM
»TIPEMY3eTHUK , Kako ce ymoTpeOjbaBa y OENrujckoM MpaBy, Tpeba na TyMmauu
ycknalleHo ¢ TIojMOM ,,TpoJaBarll pode Wi Mpykanar ycayre” y cMuciy Jupextuse
93/13u, oce6HO, TePUHULIOM Y FbeHOM Wi, 2.Tad. (I1).

1 Bumm, npecymy ox 21. 04. 2016, Radlingern Radlingerova, C-377/14,
EU:C:2016:283,rau. 79: “HaumoHamHM CYJOBH INPHIMKOM IIPHUMEHE YHYTapallmber
npaBa Jy>KHH Cy, KOJIHMKO je To Moryhe, TyMaunTH Ira y CKJlajly ¢ TEKCTOM U LINJbEM KaKo
Ou ce mocTurao moMe npeABHleH pe3ynTaT M HNOCTYIMIO Y CKJIAay ¢ Tpehum craBom
yn. 288. UFEUa. Haume, ta o6aBe3a yckiahjeHOr Tymauyema Hal[IOHAJIHOT IIpaBa
nnxepentHa je cucremy UFEU-y jep omoryhyje HaunoHanHiM CyI0BHMA J1a OCUTYPajy,
y OKBHPY CBOjUX HAQIJICXKHOCTH, IOTHYHY e(UKAacCHOCT TpaBa YHHUje IPUINKOM
pelaBama CIIOpoBa KOjH Ce Ipe]] ’bbhMa Boze .

Y Vrorpe6a mojma ,mpeny3eTHHK” y TEKCTy APYror MHTamba YHHH CE HEOOHUHOM Y
KOHTEKCTY 3allTUTe mnoTpoiiaya. I[IpermocraBibaM Ja ce MOXe O00jaCHHTH TEKCTOM
onpenaba HamuoHamHOT mTpaBa. Kao mrTo To Oenrmjcka Bmama ofjammaBa, II0jam
»TIPEIYy3eTHUK", YIMOTpeO/beH je y OENTHjCKOM 3aKOHONAaBCTBY Kako Oum ce y
HaIIMOHAJHH TPaBHU MOpPEAaK MPEHeo IojaM ,MIPoAaBall pode win mpyxkaiam ycayre”
u3 wi. 2.ta4. (u) Jupekruse 93/13.Yunu ce BepOBaTHUM [ia j€ TO HABENO HALMOHAIHH
Cyl Ja ymoura MoXe I ce cinobogHa o0pa3oBHa ycTaHOBa Koja Ipyxka
CyOBEHLMOHUCAHE ycayre o0pa3oBama, kao wro je To KAG y oBoM ciydajy, cMaTpati
,TIPEIy3eTHUKOM" Yy CMHUCIy mpaBa YHuje. MelyTum, U3 3axTeBa 3a YyjeAHAuCHY
NpUMEHy IpaBa YHHje Mpou3ias Ja, ako Heka oapenda Tor mpasa He ymnyhyje Ha
MIpaBo JApkaBa WiIaHWIA y TOTIeAy onpeheHor mojma, oH Tpeba y 1en0j YHUjH UMaTH
ayTOHOMHO W yjeTHadeHO TyMaueme, Koje Tpeba matu y3uMmajyhm y o03up KOHTEKCT
onapende u b npeaMeTHor mpomuca. Hawmme, upektuBa 93/13 nedunumie mojam
»Tpoaasar pobe wim mpyxanal ycnyre” 0e3 ynyhuBama Ha HalMOHAJIHO mpaBo. U3
TOTa, JaKie, MPOM3JIa3H Jia Taj TMojaM y CBPXYy NMpHMEHE HaBelleHe AMPEKTHBE Tpebda
cMaTpaTH ayTOHOMHHM IIOjMOM IIpaBa YHHje KOjU Ce MOpa YjeAHAYeHO TyMadWuTH Ha
LIEJIOM HEHOM TOAPYYjy. 3HaueHmhe MojMa ,Ipojasaln pode WM Ipyskajal yciayre” He
MOXE CTOra 3aBUCHTH O] HauMHa KOjU HAIMOHAIHO 3aKOHOJABCTBO ojadepe 3a
IPEHOILICHE TOT 10jMa y HAalMOHAJIHO npaBo. HezaBucHo ox Tora ymorpeOsbaBa Jin
HalMOHAJIHO 3aKOHOJABCTBO KOJUM c€ MMIUIEMEHTHpa J{MpeKTHBa IojMOBE ,[IpOJIaBall
pobe wim mpyxanan yeayre', ,npeaysehe”’, ,Tprosai’, ,TIpPeAy3eTHHUK WU
,TIpodecruonanan”’, Tpeba ra yjeAHAuYCHO TyMayuTH Yy CKiIaay ¢ JeGuHHUITjoOM
yrepherom y wi. 2. tau. (i) Jupexrue 93/13.Crora oBie HHje OWUTHO IITA MOjaM
»TIPEIY3eTHUK" 3HAYM y KOHTEKCTY OENTHjCKOT 3aKOHA WIJIM KaKO Cc€ TyMadH y CYICKO]
MPaKCH Yy BE3W C MpYXameM yciyra. bUTHa je OKOJHOCT yias3u JIi YyroBOp 3aKJby4eH
n3mely morpomraua u cyOjekra kao mto je KdG-y moapydje mpumene J[MpeKTHBE
93/13.Buau, Munuberme HezaBucHe aaBokaruie Eleanor Sharpstoon 30. 11. 2017y
npeamery C-147/16;rau. 39-43.
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Y Tom cmuciay apyro u Tpehe mmrame, Tpeba CXBAaTUTH HA HAYMH J1a
HAIMOHAJTHY CyJI TIMTA J1a JI1 ce 00pa30BHA YCTAaHOBA, KOja je C JeIHOM OIl CBOJUX
CTYICHTKHIba yroBopwia moMoh y mmahamby HM3HOCAa KOjH j€ OHA JOyrosaja 3a
IIKOJIAPUHY M TPOIIKOBE MOBE3aHE Ca CTYIUjCKHM ITyTOBabEM, CMATpa Y OKBHPY TOT
yroBopa ,,IIPOJaBIIEM Pobe OJHOCHO MPYrKaoleM yemyre” y cMUCTy 9. 2. Tauke (Ir)
Jupextuse 93/13,ma ia je crora npeMeTHH YyroBop 00yxBaheH MoapydeM MpuMeHe
OBE TUPEKTUBE.

Tpeba moacernty ma ce Jqupextusa 93/13 kao mro mpomsnasu w3 wi. 1.cr. 1.u
1. 3, IpUMerYje Ha ofpeade yroBopa Koju ce 3aKibydyjy u3mMel)y mpomaena pode
WM TIpy)Xaolld YCIyre W IOTpollaya O KOjUMa C€ HHCY BOIIIM TOjeIHMHAYHU
nperoopu.’® ¥ cxmany ¢ wi. 2.tau. (u) Jupexruse 93/13,mojam , mpoasar pobe
WM TpyXajiai yciayre” o3HayaBa CBAKO (DM3UMUKO WM TIPAaBHO JIMIE KOje Y
yroBoprMa oOyxBahieHMMa OBOM JHPEKTHUBOM JIEIyje y CBpXE KOje ce OJHOCE Ha
HETOBY TPrOBUHY, TOCIIOBAakE WK MpodecHjy, 0e3 0031upa Ha TO [a JIU je Y jaBHOM
WM TIPUBATHOM BJIAaCHUIITBY. M3 camor Tekcra Te onpende MpOW3Nasd Ja je
3aKOHOJABall YHHje HaMepaBao IIMPOKO TYMAa4yuTH TI0jaM ,IpojaBail pode Win
npyxanay ycryre’. Hamme, kao mpBo, ymotpeba m3pasa ,CBako” y HaBelCHO]
onpendu ymyhyje Ha TO Ja ce cBako (hM3MUKO FUTH IPaBHO JIMIIE MOpa CMaTpaTd
,»TIPOZIABIIEM pobe Wit mpy:kaorieM yoryre” y emucay Jupektuse 93/13ako nemyje
y CBpXe KOje ce OJHOCE Ha HEroBy TPrOBHHY, MOCIOBamke WK mpodecHjy. Kao
JpyTo, Ta ce ofpeada OJHOCH Ha CBaKy TPrOBHHY, ITOCIIOBAaE WM TpodecHjy, ,,0e3
003Hpa 1 1M je y jABHOM HUIH [IPUBATHOM BJIacHHIITBY”. > 3 Tora Cie/y 1a ce wi.
2. tau. () [dupextuBe 93/13u3 meHOr MoApyYja NPUMEHE HE MCKIbYUY]y HU Tena

¥yp. 1.cr. 1. Jlupexruse 90/13: [CBpxa oBe JUpEKTHBE je YCKIAMNTH 3aKOHE H APYre
IpOIKCE AprKaBa WIaHMIA KOjU Ce OJJHOCE Ha HENoUITeHe oJipenle y yroBopuMa Koju ce
3akJpy4yjy u3mely npozaasara pobe wiH nmpyskanana yciayra u norpomava’. Jlupexrusa
90/13, un. 3. (cr. 1): YroBopHa oapeaba O KO0joj Ce HHCY BOIIIM I0jeIHHAYHH
MPEroBOpU CMATpa Ce HEMOLITEeHOM aKO Y CYMPOTHOCTH C YCJIOBHUMa O J0OpOj BepH, Ha
IITETy MOTpOIIada IMPOy3pOKyje 3HATHHjy HEpPaBHOTEXKY Yy NpaBuMa H obaBe3ama
CTpaHaka, MpOM3aIUINX W3 yrosopa. (cr. 2. tad. 1) VBek ce cMarpa ma ce O HEKOj
onpendW HUje TOjeJWHAYHO IIPEroBapajo ako je OHa CacTaB/beHA YHAIpen Iia
MOTPOIIaY HHje MOTAa0 YTHIATH Ha FEH CajApikaj, MOCEOHO y KOHTEKCTY YHampen
dopmynucaHor cTaHmapaHoOr yrosopa. (rad. 2) YumeHunma ma ce o oxapeheHum
acIeKTHMa HEKe oJipeide Wi 0 Hekoj oapeljeHoj oapeadu mperoapaio He HCKIbYUYje
IPUMEHY OBOT 4WaHa Ha OCTaTak yroBopa ako OIILTa OlleHa YyroBopa yKasyje Ha TO aa
ce WMIaK pagd o yHampea (OPMYIHCAHOM CTaHAApAHOM yroeopy. (tad. 3) Kan rox
npojasanl pobe WM IMpyskanal yciyra W3jaBd Jla ceé O HEKOj CTaHAapIHOj oipendu
NOjeAMHAYHO MTPEroBapao, TEPET J0Ka3a je Ha heMy".

9 By, ananormjom, npecyay ox 15. 01. 2015, Siba, C-537/13, EU:C:2015:i#4i,. 25:
"TakBO YTBpheme HE MOXKE JIOBECTH Yy MUTAKE jaBHU KapaKTep aJIBOKATCKOT MO3MBa, C
ob3upoM Ha TO Jga ce wi 2. Tad. (un) dupekrtuBe 93/13 omHocu Ha CBaky
npodecroHaIHy JeTaTHOCT, OMila OHA jaBHA MJIM NPHUBATHA U JIa CE, KA0 IITO TO CTOjJH Y
IEHO] YBOIHOj M3jaBu 14.,Ta IMPEKTHBA MPHMEKYje U HA TPO(PECHOHATHE IEIaTHOCTH
jaBHOT KapakTepa’.
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Koja 00aBJhajy IETIATHOCT Of OINNTET HWHTepeca HHM OHA KOja HMMAjy CTaryc
jaBHOMpaBHKX Terma.”’ V3 To, ¢ 0G3MPOM Ha TO J1a Ce jaBHE yCIIyre H JETaTHOCTH Of
ONIUTET HMHTEpeca 4ecTo 00aBibajy Ha HENpPO(UTHO] OCHOBH, UMILCHHIA 1A je
opranuzaipja npoHTHE WIM HEMpo(UTHE MpHUpoJe HeOWUTHa je 3a IeuHHIM]Y
,TIPOJABIA pobe I mpyxaoma yeiyre”.?t Ocum Tora, u3 Tekcra wi. 2. tad. (i)
JHupextuse 93/13npon3nasu ja je 3a KBamMUKalyjy JHIia Kao ,IpoIaBiia pode win
npyxaolia yciayre” HYXKHO Jla OHO JIeyje y CBpXe ,KOjeé ce OJHOCE Ha HhEroBY
TProBHUHY, MOCIOBake Wi mpodecwjy ". Y il 2. tad. (0) mpommcyje ce aa mojam
,TIOTpOIIaY’ O3HayaBa CBako (HM3MYKO JHMIE Koje y yroBopuma oOyxBaheHHM
JMPEKTUBOM HACTyIa 3a MOoTpeOe M3BaH OKBHpA CBOjE TPTOBUHE, MOCIOBAMA WM
npodecwuje.

Cxomuo tome, JupektuBa 93/13 ompeljyje yroBope Ha Koje ce IpHMEmYje
yryhuBameM Ha CBOjCTBO YTOBOPHUX CTpPaHaKa, M 3aBUCHO O] TOTa JENy]y JI OHE y
CBpPXE KOje Ce OIHOCE Ha FbHXOBY TPrOBHHY, IocioBame win mpodecrjy.’? Taj
KPHUTEPHjyM OATOBapa Hieju Ha K0joj, Kao IITo je Beh HaBeaeHo, IMourBa 3alITUTHA
cucteM Koju ce crpoBomu JupektiBom 93/13,a To je ma ce moTpomiad Haiasd y
noapel)eHoM ToNOXkajy Yy OJHOCY Ha MpojaBIia pode MM TpYyXKaola yCIyre y
roryiery Kako TIperoBapadyke MONM Tako W HHBOa HWH(GOPMHUPAHOCTH, INTO je
CcUTyalHja Koja JOBOJIM JIO TOra Jia TIOTPOLIay MPHCTaje Ha YCIIOBE KOje je MPETXOAHO
cacTaBHO IpoiaBall pode WM TpyXKajial yciayre, Ipd 4eMy IOTpOIIad HE MOXKE
YTHLIATA Ha BUXOB cafpikaj.”> V3 Tora MpOM3IIasy ja je TojaM , [poasar pode mim
npysxanar yeiyre” y emuciay wi. 2.71ad. (i) Jupektuse 93/13pyHKIMOHATHN TojaM
KOjH TIOJIpa3yMeBa UCIUTHBAKE [ JIU YIIa3d YTOBOPHH OJIHOC Y OKBHP aKTUBHOCTU
Koje Jurie podeCHOHATHO 00aBIba.

%0 By, amanormjom, mpecyay ox 3. 10. 2013, Zentrale zur Bekédmpfung unlauteren
Wettbewerbs, C-59/12, EU:C:2013:63é4. 32: "y ToOM CMHCIY, OJ CaMmoOI IIOYETKa
jacHo je u3 wi. 2(0) JIupeKTHUBE O HEMOIITEHO] MOCIOBHO] PAKCH A j€ 3aKOHOIaBCTBO
EY nano mocebHO mMUPOKO 3HAYEHE TEPMUHY , TProBall’, KOju c€ OJHOCH Ha ,,CBAaKO
(hM3HYKO WM TIPaBHO JUIE" KOje o0aBsba JOOUTHY NIETATHOCT U HE HCKJbYUyje U3 CBOT
JIeJIOKpyTa HU OpraHe KOjHu ce 0aBe IMOCIOBUMA O] jaBHOT MHTEpeca, HUTH OHE KOjU CY
peryJrcaHy jaBHAM TIpaBoM”.

! Munuseme HesaBucHe ansokaruue Eleanor Sharpston od 30. 11. 20§ 7ppenmery
C-147/16,rau. 57.

# Bumu npecyny ox 3. 09. 2015, Costea, C-110/14, EU:C:2015:538;. 17:

“ IMpeKTHBa YroBOpe Ha Koje ce MpHMEmYje oJpehyje 3aBUCHO 0] CBOjCTBA YTOBOPHHUX
CTpaHa, OJHOCHO 3aBUCHO OJ Tora IIOCTYyIajy JIM HWIM HE Yy OKBUpPY CBOje
npogeCHOHaTHE JeTaTHOCTH. "

% Bumu mpecyny ox 30. 05. 2013, Asbeek Brussede Man Garabito, C-488/11,
EU:C:2013:341ray. 31: “raj KpuTepHjyM OArOBapa MICjH Ha KOjOj CE 3aCHHBA CHCTEM
3aIITUTE UMIUIEMEHTUPAH TUPEKTHBOM, a TO j€ Jia je MOTpolay y ciadoj MO3UIdju y
OJHOCY Ha MpOJaBla WM MpYXaola yciayre, Kako y TOTIJeldy CBOje MperoBapavke
moh#, Tako u y Morjieay HuBoa 3Hamba. OBO JOBOAM JI0 TOTA Ja MOTPOIIay MPUCTaHe Ha
YCIIOBE KOj€ je yHAapeJ CacTaBUO MpOJaBall WM MpYysKalall ycliyre, a a MPUTOM He
MOXKE JIa yTUI€e Ha cajipKaj TUX ycjoBa'.
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V oBoM criyuajy Genrmjcka Biama TBpAau da ce KAG, kao ycTaHOBa BHCOKOT
o0pa3oBama Koja ce yriiaBHOM (MHAHCHPA U3 jaBHUX CPENCTaBa, HE MOYKE CMaTpaTh
»TIPEY3€THUKOM M CTOTa HH ,TIPOJaBLEM poOe OJHOCHO IMpYyXaoleMm yciayre” y
cvucity IupektrBe 93/13jep ycmyra obpaszoBama KOjy OHa TIpyKa HHje ,yeimyra” y
cevuciny wi. 57. UFEU-a. MeljytuM, r71aBHA (TIpeAMETHH) MOCTYIIAK HE OIHOCH CE
JIMPEKTHO Ha 0Opa3oBHU 3aaTak ycraHoBe KAG. Hanpotus, paau ce 0 yeimy3u Kojy
Ta yCTaHOBA IPYKa JOJIATHO ¥ CIIOPEIHO Y OJTHOCY Ha CBOjY JIENATHOCT 00pa3oBama
M KOja ce OJIHOCH Ha TO J]a c€ YTOBOPOM HYIIH IUIaH OecKaMaTHe OTILIATe y paTama
M3HOCA KOJM AyTyje CTYINCHTKHIbA. Takea yciyra mpezicTaBjba momoh y turahamy
nocrojeher oyra ma ce y CyLIITHHH pagd O YroBopy o kpeauty. Crora, Tpeba
cMatpatu ja ycraHoBa KdG-a mpyxkameM y OKBHPY YroBOpa TakBe HOJaTHE U
CTIOpeHE YCIIyTe Y OMHOCY Ha CBOJY JIETIATHOCT 00pa3oBama Jeiyje Kao ,, IpojaBall
pobe wn mpyxanar yeryre” y emucny Jupektue 93/13.3amtuThHi Wb KOjH Ce
HACTOjU OCTBAapUTH OBOM JUPEKTUBOM IOTBphyje TO Tymauewe. Hamme, y okBupy
yroBopa IIOIyT OBOT y Hadedy IIOCTOjU HepaBHOIpaBHOCT m3Mel)y oOpa3oBHE
YCTaHOBE U CTyjIeHaTa 300T aCUMETPUYHOCTH MH()OPMUPAHOCTH U CTPYYHUX 3HAMHA
CTpaHaka. YCTAaHOBa PACIOJIKE TPAjHOM OPraHU3AIMjOM M CTPYYHHUM 3Hamb-MMa
KOjrMa CTYJICHT, NIeNTyjyhul y TIpUBaTHE CBpPXE, HE MOpa HY)KHO pacriojiaraty Kaza je
Y3TPEITHO CYOUEH C TAKBUM YTOBOPOM.

3. Mpecyna

Ha 1tpBo mocTaBibeHO mHTamse, Tpeba omrosoputH aa upektuBy 93/13tpeda
TYMauHUTH Ha HA4YWH JIa HALMOHAIHU CYJ, KOjU JIOHOCH OIUTYKY 300T M30CTaHKa H
KOjH je Y CKJIaly ¢ HalMOHAJHUM NpaBHIMMa OBJlaumiheH MCIUTAaTH MO CIyKOeHO]
Oy’)KHOCTH HeyckiaheHocT m3Mel)y onpende Ha Kojoj Ce 3acHHBAa 3aXT€B U
HAIMOHAJHHX TIPaBUJIA JaBHOT MOPETKA, MOpa MCIUTATH T10 CITY>KOCHO] Ty»KHOCTH 1
T ynasu YroBop KOjU CaipKH Ty ofpenly y moapydje mpumeHe JlupekTuBe H,
3aBHCHO Of] CITy4aja, MOTryhy HETOIIITEHOCT HaBeIeHe oipeoe.

Ha nmpyro u tpehe murame tpeba oxroBoputd aa wi. 2. tad. (i) JIMpexTrBe
93/13 1peba TymMaunTH Ha HA4YMH Jia ce 00pa3oBHA YCTaHOBA, KOja je C jeJHOM Of
CBOjUX CTYJICHTKHFha YTOBOPHIIA TIOMON y TuTahamy M3HOCA KOjH je OHA JTyroBajia 3a
MIKOJIAPUHY W TPOIIKOBE MOBE3aHE ca CTYIHjCKHM ITyTOBAEM, TpeOa y OKBUPY TOT
YroBOpa CMATPATH ,, IPOJABLIEM PoOe WK HpyskaoueM yemyre”. >

4. 3aKk/byuyak
1. NupextuBa 93/13 nedunuine yroBope Ha Koje ce MPUMEHbYjE TaKO INTO

ymyhyje Ha CBOjCTBO YrOBOPHHX CTpaHa, 3aBUCHO OJI TOTa JIa JIX HACTYNajy Y OKBUPY
CBOj€ TProOBHHE, TOCIOBama Wik npodecuje. Taj kputepyj y CKIIamy je ¢ HACjOM Ha

% Tlpecyma cyma, C-147/16, Karel de Grote — Hogeschool Katholi¢kegeschool
Antwerpen VZW v Susan Romy Jozef Kuijpers.
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[OparaH Byjucuh, HenpocduTtHa obpa3oBHa yCcTaHOBa Kao npyxanaw ycnyre -
npakca Cyaa npasae EBponcke yHuje — (cTp. 347-359)

KO0jOj Ce 3aCHMBA CHCTEM 3aIlTHTE ycrocTaBibeH upektiBoM 93/13,01H0CHO 1a ce
MOTPOIIAY Y OTHOCY Ha TpoJaBLia poOe M Mpy)kaolia yCiayra, a BE3aHO Y3 MHTamba
KOja ce OJHOCE Kako Ha MOTryhNHOCT MperoBapama Tako M Ha HUBO MH(OpMaImja,
Hajla3W y mnoxapeheHoM TOIokajy, IITO JOBOMM A0 TMPUCTYIamka YCIIOBUMaA Koje je
HPETXOAHO CAcTaBHO TIPOZABAIl OIHOCHO MpYyKajar ycmyre, 0e3 moryhHoctH
yTHL@ja Ha FHXOB CAZIPIKaj.

2. Jpomasan pobe wam mpyxanan yciayre” y cmuciay Jupekruse 93/13 je
(M3MYKO WM TPABHO JIMIE, jABHO WM NPHUBATHO, HE3aBHCHO O] CBOT IPABHOT
craryca wim odesexja, koje: (i). Hyam poOy WK ycIyre CBHX BpCTa WM orca; (ji.)
3aKJpydyje YroBop ¢ motpornadem; kana je (iii.) Taj yroBop y Be3U C HECTOBUM
npodecroHanHNM AenarHoctrma. Ilpuposa (jaBHa Witk pHBaTHA), IpeaMeT (jaBHE
WIM TPUBAaTHE YCIIyre, YCIyre Of OIIUTer MHTepeca) M pe3yirar (OCTBapHBambe
O/THOCHO HEOCTBapHBamke IOOWTH) HUCY peneBaHTHH. CBpxa yroeopa cTora je
Takohe HEOWTHA aKo je OH 3aKJbydeH M3Mel)y MoTpolnada W TMpoJaBla pode Wi
Mpy»Kaolia yCIyre U y OKBUPY j€ TProBUHE, TIOCIOBALE MK MPOdecHje OBOr.

3. Tekcr dupextuBe 93/13He ykibydyje HUKAKBO OrpaHHYCH-E IIPUPOJIC U CBPXE
NPEIMETHHX JIENAaTHOCTH WM Ha4yWHA Ha KOju Ccy (uHaHcupane. Hanportus, oHa
M3PUYATO YKIBYUYj€ jaBHE YCIIyTe Y CBOjE TOAPYdje IPUMEHE.

4. Yumennna na (GU3MYKO WIM TPaBHO JMLE MpyXa CYOBCHIHOHHCAHE
00pa3oBHE yciyre HHje MpernpeKa Jia ce cMatpa ,,lIpoAaBLEM pode HITH MpY>KaoLeM
yemyre” y emuciy wi. 2.7ad. (i) Jupextrse 93/13.

Dragan Vujisic, Ph.D., Full-time Professor
Faculty of Law, University of Kragujevac

NON-PROFIT EDUCATIONAL INSTITUTION AS A SERVICE
PROVIDER - PRACTICE OF THE COURT OF JUSTICE
OF THE EUROPEAN UNION -

Summary

Where a non-profit educational establishment offiss students credit
permitting them to pay their registration fees @hd cost of study trips in the
form of an interest-free instalment repayment pldmes it act as a ‘seller or
supplier within the meaning of Directive 93/13/EECFurthermore, in
circumstances in which the student concerned playadactive role in the
subsequent proceedings to recover the outstandag gether with interest
and a costs indemnity, does a national court h&xeeabligation to examine of
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its own motion whether a contract comes within shepe of that directive?
These issues have arisen in a dispute betweenuatohal establishment and
one of its students. They provide the Court wighdpportunity further to define
the scope of Directive 93/13 and the powers an@yatibns of national courts
under it.

Key words: non-profit educational institution ,seller or suml
Directiveon unfair terms in consumer contracSpurt of
Justice of the European Union.
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