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OCHOBHU NPABHU N ETUYKM NPOBJIEMWN Y BE3U
,YCBOJEH>A EMBPMOHA"

Peszume

Tlpasuna kojuma ce noo odpehenum yciosuma omocyhasa daposarbe emopuoHa
HeYynompeb/beHUx y NOCMYNKY XOMONOSHE OUOMEOUYUHCKe ONTIOOIE Y8adcasajy y
U36ECHO] MepUu HAPOYUM  MOPATHU CMAMYC U OSPAHUYEH  JIUYHONPAGHU
cyojexkmueumem emopuona. Haseoeny moeyhnocm npuxeama u oomakie npago o
OUOMEOUYUHCKU NOMNOMOSHYMO] ONA00RU MAKO WMo Opaunu um 6aHOpauHu
napmuepu Mo2y npucmamu 0a ruxoee Heuckopuuihiene emopuone oapyjy opyeom
HEN0OHOM OPayHOM NApy, BAHOPAUHUM NAPIMHEPUMA WU HCEHU KOJa JHCUBU CaMA.

Ca acnexma npumanaya emMopuoHa, oeaxee yciyee ce y NpasHoj umepamypu
Yyecmo 03HAYABajy Kao ,yceojerve embpuond”, 0yOyhAu da 3a Kpajru yusb umajy
3acHusare PooUmesbCKONPAgHo2 00HOCA Y KOPUC  HAMEPABAHUX pooumesbd.
Ilpemoa je 0saxas uzpaz mepmMuHOIOUIKU HEKOpeKman 3002 moaa wmo ce ,, yCeojerve
embpuona® He mooice ynodobumu ,, yceojer)” Oemema, Ha 08aj HAYUH HACMOJU Ce
ouyeamu, y mepu y Kojoj je mo moeyhe, mopainu cmamyc emopuona. ¥ mom cmuciy,
omoeyhasare Hamepasanoj majyu Oemema 0d O0NCUBU UCKYCMBO paharea u
NCUXONIOWIKU Cce 8edice 3a Oeme Koje Huje 2eHemCKU FeHO joul npe 1e2080e polerva,
HUje Y NPBOM NIAHY.

Kuwyune peuu. embOpuon, Oouuparve, OUOMEOUYUHCKU NOMNOMOCHYMA

ONNOOA, HAMEPABAHU POOUmMesU, Npasa Oememd,
uoeHmumenmn.

1. YBoAHe HanoMeHe

Jlomahe 3aKOHOTABCTBO O OMOMEAUITIHCKH MTOTIIOMOTHYTO] OTUTOF-H U3PHUIHTO
npensu)a MOryNHOCT Ja y CliydajeBUMa KOju he y mpakcd OMTH HECYME-MBO BPIIO

" Pan je HammcaH y okBupy IIporpama ncrpaxuBama [IpaBHOr ¢akynrera YHUBEP3UTETA Y
Kparyjesiy 3a 2022.roguny Koju ce (HHAHCHpa W3 CpeicTaBa MHUHHCTapCTBA IPOCBETE,
HayKe ¥ TEXHOJIOMIKOT pa3Boja PenyOmke Cpouje.
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perky, nere Gyze 3a4ero u3 mapoBaHor embprona. Hamsrien, ped je o eTHdku u
MpaBHO BEOMa CIIOPHOj MPOLEAYPH Koja Mpoimpyje 6e3Marno A0 Kpajibux IpaHuIa
PENPOLYKTUBHY ayTOHOMH]jY, KaKO KOPHCHHKA yCIyra OMOMEIUIMHCKE OIUIOIHSE,
Tako M JIOHOpa. Y TOM CMHCIY, HOTIIYHO OZCYCTBO I'€HEICKE Be3e M3Mely oBako
pobeHor nerera U HEroBUX POAUTEbA MOIIO OU Ce MOCMATpaTH Kao U3UIPaBabe
LMJBEBA YCTAHOBE YCBOjCHba.

Unak, y Behunm apxasa koje npeasulajy v MpaBHO PEryJHIITy OHOMEIULIHCKY
OILIO/bY MOMONY JapoBaHe orutoljeHe jajHe hemmje, TeXKMINTE je MPEBacXOAHO Ha
3aIUTUTH MOPAJHOI cTaTyca eMOpHOHa y Mepu y Kojoj je To Moryhe. dpyrum
peunMa, 3aKOHCKa pelleha KOojuMa ce JOMyIlTa JapoBambe eMOpHOHA HHCY
MIpUMapHa TOCTICHIIA HACTOjarka Ja ce hieja PEPOIyKTHBHE ayTOHOMH]E MPOIITHPH,
Beh ma ce yBa)XM WM3BECTaH, MOAYIIC OTPAaHWYCH, JIMIHONPABHH CYOjEKTHBHUTET
eMOproHa.”

Hagenena Texma jacHO ce MOXKE YOUHTH Y HEMAuKOM TIpaBy, kKoje 3a0pamyje
JapoBamke jajHUX henmja Kao OMOMEOWITMHCKY YCIIYTY, iy JOIyINTa JOHUPAEe
eMOpHOHa KOjU HHCY HCKOpHUIINEHH Y TOCTYNKY XOMOJIOTHE OHOMEIMIMHCKE
omtoame.” Y MOMEHyTOM IpaBy, fapoBame jajHe hemmje 3abpamyje ce kako 6u ce
n30era gparMeHTalja MaTepUHCTRA, OTHOCHO Pa3/iBajarbe TEHETCKE 0] OMOJIOIIKE
KOMITOHEHTE IPHJIMKOM YCIIOCTaBJbarba NMPaBHOI OJHOCA M3MeDy nereTa M MajKe.
Mehytum, no3BospaBa ce Aa oA oxpeheHHM ycioBHMa OpadHH WM BaHOpauHU
TIApTHEPY JOHMPAjy oaroBapajyhum TtpehrM mwmmMa cBoje  HEyHoTpeOJheHe
eMOpHOHe, HaMEHEHE COTICTBEHOM ITOCTYIKY OHOMEIMIMHCKE OIUTOMEhe. Ha Taj
Ha4uH, oMoryhasa ce 1a eMOproHH Koju cy Beh cTBopeHH He Oyay yHMIUTEHH, Beh
nckoprmheHn y by 3adeha merera mpema kojeM he apyra jmiia 3acHOBaTd
POIUTEIBCKOIPABHU OJTHOC.

TakaB ycroB y KOHTEKCTy OOHMpama emOpuoHa criequ U nomahu 3BMIIO,
mpeMa KojeM Takohe eMOpPHOHM HEYNOTpeOJbeHH Yy TIOCTYIIKY XOMOJIOTHE
OMOMETUITIHCKE OTUIOHEC MOT'Y OUTH JapOBaHW APYTUM OpadHIM FUTH BaHOPaIHAM
[apTHEpHMa, OJHOCHO JXEHM Koja JKMBM cama, I0J] YCJIOBMMa HpensulleHuM
3akoHOM. V mopeljery ca HEMAukMM IpaBOM, PENpOAYKTMBHA AayTOHOMHja
YUeCHHKA TIOCTyNKa je mmpe oxapeheHa, Oymyhm ma mpema momahem 3BMIIO,

! Bunern wi. 29.cr. 3.3akoHa 0 GHOMEIUIMHCKH MOTIIOMOTHYTOj orwiommsu — 3BMITO, Co.
riacHuk PC, 6p. 40/20171 113/2017 #p. 3aKoH.

2 O IM4YHONPABHOM CYGjeKTHBHTETY Ka0 CErMEHTY MPaBHE CIIOCOOHOCTH BieT BoauHemih,

B., I'pahancko npaso: Yeoo y epalancko npaso u Onwmu O0eo epahanckoe npasa, beorpap,
2014,ctp. 340 — 341.

® Jlerasermje Embryo Donation, Embryo Adoption and Parental Resjbdity, Deutscher
Ethikrat, 2016, pp. 32-33, https:/imwww.ethikratifileadmin/Publikationen/Stellungnahmen/
englisch/opinion-embryo-donation-embryo-adoptiotHaarental-responsibility.pdf  TIpeysero
15.11.2022.

* Bugern wi. 30.ct. 1.y Besu ca wr. 25.ct. 2.3BMIIO.
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CYNPYXKHHITH WIM BaHOpAYHW TApTHEPHW MOTY CBOj€ HEHCKOpHIITheHe eMOproHe
3aj ICHIYKH ITACAHMM TIPHCTAHKOM JAPOBATH H Y HAYYHONCTPAKUBAUKE CBPXE.”

Ounro je 1a ce mpaBUIMMa MpeMa KOjUM ce JJ03BOJbaBa JOHHPAmE UCKIBYUHBO
Beh mocrojehnx eMOproOHa, TIPEOCTAMX M3 MTOCTYITKA XOMOJIOTHE OMOMEIVITHHCKE
OIDTOMEE, HACTOjU 00e30eIUTH TPaBHM OKBHP 3a 3aIITUTY MOPATHOT CTaTyca U
JIMYHOIIPABHOT CyOjeKTHBUTETa eMOpHOoHa y oapeheHoMm nomeHy. He moxe ce
TOBOPHUTH O TIPaBy eMOpHOHA Ha KUBOT, Oyayhu 1a he muxoBa cya0OrHa 3aBUCUTH Of
HauMHA Ha KOjU he Opadny wim BaHOpavyHH TMApTHEPH ON KOjUX IMOTHYY FHhHMa
pacmionarata. MehyTuM, w3 HacTojama 3aKOHOZaBaIa /la OrpaHuye WK YMame Opoj
eMOpuroHa koju he ce cTBapaTH y MOCTYNKY XOMOJIOTHE OMOMEIUIIMHCKE OIUIONELE,
npensuhameM MOryhHOCTH 1a ce €MOpPHOHM IIPEOCTald M3 OBAKBOT IOCTYITKA
mapyjy, Kao W3 3a0paHOM CTBapama HOBHX EMOpHOHA HMCKJBYYHBO 3a MOTpede
JIapoBamka, OLPTaBajy ce KOHType Mpero3HaBamba JUYHONPABHOI CyOjeKTUBUTETA
eMOpHOHa, a ITOCceOHO TpaBa Ha JIOCTOjaHCTRBO.

Tpeba pehn 1a ce ymecto m3pasa ,JapoBarmke eMOpHOHA", 3a HAaBENEHY YCIyTy
OMOMEINLIMHCKE OIUIONIE Y TPaBHO] JUTEPaTYpH HEPETKO KOPHUCTH U TEPMHH
,yCBOjere eMOproHa“.® YIpKoC MPOTHBYPEYHOCTHMA KOje HABEICHH H3Pa3 HOCH,
yroTpeOJhaBa ce OHJIa Kajia Ce YMTAaB MOCTYIAK IIOCMATPA U3 yIila KOPHCHUKA YCITyTe
JIOHHpama OIUIONeHMX jajHUX henrja, KOju MMajy 3a IJb Ja CC Ha OBaKaB HAYHMH
OCTBape Kao POJUTEIBH.

2. ,YcBojerwe eMbpuoHa™ kao ornepano 6momeanumMHCKe
ycnyre paposata onsioheHux jajumx henumja

HaueHo roBopehin, y ipaBiMa Ipyrux qpikaBa MOTY ce YOUUTH YeTUpH Moryhe
OIIFje Kajia je ped O HeynoTpeOshbeHMM eMOpHOHMMa OpayHuX WM BaHOpauHHX
MapTHepa y MpoLecy XOMOJIOTHE OMOMEIHUIIMHCKE OIUION-e. TaKo, HaBeIeH! OpauHu
WM BAHOpAYHH TTAPOBU MOTY OJIPEIIUTH JIa CE FThIXOBH EMOPHOHH 3aMP3HY U IyBajy,
Jla Ce 1ajy Y HayYHO UCTPaKMBAUKE CBPXE, YHUIITE WK JIOHUPA]y APYTOM Tapy WITH
NOjeIMHIly paall OCTBAPUBAEA MpaBa HA PENPOAYKTHBHY ayTOHOMHjy. Y
TIOCIICALEM CITy4ajy, V YWTaB IOCTYIAK YKJBYIY]y C€ W APYTH OpayHd, OIXHOCHO
BaHOpaYHH MApTHEPH WK U3y3€THO TI0jeMHAIl Ka0 KOPHCHUIIN YCIIyTa, KOji Ha OB3j
Ha4MH OCTBApYjy CBOjy PENpOnyKTHBHY ayToHomujy. IIpema momahem 3BMIIO,
e€MOpPHOHH KOje KOHKPETHU OpavHH WIH BaHOPAYHH MMapTHEPH HUCY UCKOPUCTHIIN 3a
COIICTBCHY OIUIOAEbY MOTYy C€ y3 HbUXOB 33jElHAYKH IMCAHW TPHCTaHAK
WCKOPUCTHUTH Kako OM APYTH OpayHu WM BaHOpAuHHU Tap WM JKEHa KOja )KUBH cama

5 Vmopemutu Deutscher Ethikratias. deno, p. 114ca un. 51.ctp. 6.3BMIIO.

®V tom emuciy Goedeke, S., Daniels, R. EEmbryo Donation or Embryo Adoption? Practice
and Poalicy in the New Zealand Contdrternational Journal of Law, Policy and the Family
no. 1/2017, p. 12.

"'V tom emuciy Blyth, E. et al.,Embryo Relinquishment for Family Building: How Stdt
Be Conceptualisedtternational Law, Policy and the Family, no. 2/2(0dp. 261 — 262.
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OCTBAPIJIM CBOjE TPABO HA CJIO0OTHO POIAMTEIHCTBO IO YCIOBHMA TpenBUNCHAM
3axoHOM.” By/ryhul Jla Ha OBaj HAUMH >KeJe 3aCHOBATH POIUTEIECKOIPABHHU OJHOC, Ca
CTaHOBHINTA KOPHCHMKA YCIyra JOHWpama omvloheHux jajuux henwmja, mocrymak
JIOHHPamha PEMPOLYKTHBHOT MaTepHjaia 03Ha4daBa ce Kao ,, YCBOjeHhe eMOpHOHA".

Peu je, ¢purypatMBHO pedyeHO, O IBE CTpaHe WCTOT HOBumha, Tpemia ce cam
TEPMHUH YMHU BHUIIECTPYKO mpoOieMaTnuHuM. W3 Tor pasnora, HEMHHOBHO je
yKa3aTH Ha KpyIHE pasnuke u3Mely ,ycBojema eMOproHa“ M IpaBHE YCTaHOBE
MOTITYHOT YCBOj€Hba, AJTM M YKa3aTH Ha U3BECHE CIIMYHOCTH.

Hajnpe, ycranoBa ycBojema mpencTaBjba HaYMH 3alITHTE KOHKPETHOT JETeTa
0e3 PpOAWTEILCKOT CTaparsa, OJHOCHO JETeTa, YMjH PONUTESbH W3 TPaBHUX,
COIIMOJIONIKHMX HIJIM TICUXOJIOIIKHX pas3jiora HUCY Y CTamy Jia CE O HBEeMy CTapajy.
UnTtaB TOCTYNaKk YCBOjeHba YCMEpeH je IOMHHAHTHO Ka HajOOJheM HHTEpeCy
noctojeher merera, Mpy YeMy Cy MHTEPECH OCTAINX YUECHUKA MOCTYIKA ariCOIyTHO
nonpehenn npaBuma u mHTEpecuMa Jietera. [porienypa ycBojera Mopa OUTH Beoma
030MJbHA Y3 TIOIITOBAKE CTPOTHX YCIIOBA KOJU CE€ THUY TIOIMOOHOCTH YCBOJUTEIhA U
YCBOjEHHKA 32 YCBOjeHme. Y TOM CMHCITY, yJora Ap)KaBe M3y3eTHO je HarjalleHa, c
0031pOoM J1a ce MpeKo ApKaBHHUX OpraHa Koju Bpile (pyHKIM]y OpraHa cTapaTesbCTBa
TEeMEJBHUM TIpoBepama yTBphyje moao0HocT oapeheHux ocoda aa Oyay poauTesbu.

PoxuressckonpaBHM OfHOC HE MOXKE CE 3aCHOBATH Mpe pohema nerera.
MelhyTiM KOpHCHMIIM IOHMpaHuX omioheHuX jajHux hemwja apyror mapa umajy
Taxkohje 1WJb Jia Oyoy MPero3HaTH Kao IMPABHH POAMTEIBH JIETETa, JeOHAKO Kao U
YCBOJHUTEJbH. 32 pa3IMKy Of] YCBOJUTEIha, KOPHCHHUIIN YCIyTe TapoBarmka eMOproHa he
HaBeCHH Wb OCTBAPUTH y MOMEHTY poljersa IeTeTa, a Ha OCHOBY HHXOBOT
criopasyma Jia MpHCTyIle TIOMEHYTOM IOCTYNKY OHMOMEIMIIMHCKE OIiofe. [Ipu
TOMeE, YCJIOBH 32 KOpHIIIheHme JJOHUPAHOT eMOPHOHA HUKA/Ia HE MOTY Y MOTITYHOCTH
OuTH ynonoOJbeHH YCIIOBHMA 32 YCBOjerbe, OyIyhu 1a y IpBOM ciTydajy HeMa JeTeTa
KoOje y)KuBa ITyHy TPaBHY CIIOCOOHOCT M Koje je IeHTpajiHa (urypa npema Kojoj ce
PO MY YCTIOBH 33 YCBOjeEe. 3 Tor pasiora, Ha MOAOOHOCT OpadHHMX WA
BaHOpaYHMX TapTHEpa Ja YCBOje JeTe He yTHUe HHXOBa MOTYNHOCT Ja 3auHy JIeTe
NPUPOJHUM IyTeM. Y TOM KOHTEKCTY, HEIUIOJHOCT IMOTECHLHjATHUX YCBOJUTEIbA
MOXKe OWTH peNieBaHTHA jJEMHO Yy KOHTEKCTY IOCMAaTparma HHHXOBUX MOTHBA 32
YCBOjeHbe, JIOK je Y APYroM CMHUCITy Oe3 TipaBHOT 3Havaja. HacympoT Tome, mpucTyI
ycmyrama OMOMEIUIIMHCKH TOTIIOMOTHYTE OIUIONEkEe M KopuIheme AapoBaHOT
eMOproHa y IMiby 3aycha aerera moapasyMeBajy IPEeTXOIHO TOCTOjambe MPHHIIMIA
MEIUITMHCKE OTpaBaaHOCTH. J[pyruMm pednma, ocode Koje ce Ha OBaj HAYMH JKele
OCTBAPUTHU Ka0 POJMTEIHY MOpajy OUTH y HEeMOTI'yNHOCTH [ 3a4Hy JAeTe MPUPOTHUM
MyTeM y CMHCIY MEIMIMHCKOT TOjMa HEIUIOAHOCTH WM Ja ce 3adcheM aerera
pH3HKYje IpeHoIeke opehernx HacemHmux oonecty Ha mioa. Hacymnpot tome, kon
YCBOjeHba y MPBOM ITIaHy CTOjH 3aIlITHTAa HAjOOJBET HHTEpeca JIeTeTa Koje ce Hama3u
Yy HapOUUTO PAFbUBOj CHTYalUju U 00e30ehBame MOPOANYHOT OKPYKEHa TaKBOM
JIeTeTYy.

8 Bunerw wi. 29.ct. 1 — 23BMIIO.
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3ajemHIaKo 32 00a HAYMHA 3aCHUBAA POAUTEIHCKOIIPABHOT OHOCA JECTE IITO
JIeTe KOje Ce yCBaja, Kao M JeTe POheHO M3 JapoBaHOI €MOpHOHA, HE O HMMajo
TEHeTCKy Be3y HH Ca jeOHUM O] CBOjUX poauTtesba. MelyTum, HemocTtojame MmyHe
TIpaBHE CIIOCOOHOCTH €MOPHOHA, Ka0 1 HJIeja PEPOTyKTHBHE ayTOHOMH]E YTUIY JIa
ce MPUJIMKOM NPHCTYTIA M MPUMEHE TIOCTYITKa OMOMETUIIHCKE OTUIOIHE IAPOBAHEM
eMOpHOHa HacTOjH OCTBApHTH PaBHOTEXa M3Mel)y MHTepeca JaBaolia M MpHMaona
PENpOLYKTUBHOT MaTepHjaiia, yBakaBajyhu y MepH y K0joj je To Moryhe MopaiHu
craryc eMOpHOHA M HeTOBY BPJIO OIPaHUYECHY MPaBHY CIIOCOOHOCT. Y TOM CMHUCITY,
mBeacka mpogecopka Llymur JInag (Judith Lind) uctrae kako ,0noMemuITHHCKA
OIUIONIEha TIPEACTABIbA MECTO TJIE CE IyTEBH YKPILTA]Y, TOJbE TOIUTHKE TE je3ndaK
Ha BarM HE HarvWibe, HU Y KOPHCT HHTEpeca JeTera, HUTH TpeMa WHTepecuMa
ozpaciix jura”, °

3. (He)moryhHocT ocTBapuBata paBHoTexe nsMmehy npasa
M UHTepeca y4yecHMKa NnocTynka , ycsojera eMbpmoHa™

3aKOHOMIABCTBO  KoOje TPEro3Haje M MmpaBHO  ypehyje  ocTBapuBame
PENPOIIyKTUBHE AyTOHOMHjE€ TIO OCHOBY MPHCTYNa OHOMEIMIIMHCKUM YCITyrama
JlapoBama eMOpHOHa CyouaBa ce ca MOTpeOOM Ja ce H3Hahie paBHOTEXa u3Mehy
MpaBa ¥ WHTEpeca JIOHOPa W KOPHCHUKA HABEJCHHUX YCIyra, YKIbYdyjyhu W jaBHU
uHTepec. Takole, HEOMXOMHO j€ YBOXKUTH M oOarosapajyhu MOpajiHU CTaryc
eMOpHOHa W F-ETOB OTPaHWYCHH JIMIHONPAaBHU cyOjekTnBuTeT. KoOHadHO, Mopa ce
BOAWTH padyHa W O MpaBy Ha WACHTUTET JIeTeTa Koje OM ce EeBEeHTYaIHO POAMIIO U3
TTOCTYTIKa OMOEMETUITMHCKE OTUIOHE YIIOTPEOOM TapOBaHOT €MOPHOHA.

CyITrHCKH, TpoOIeM ofMepaBama HHTepeca JOHOpPAa M KOPHCHHUKA YCITyTe
JapoBama eMOpHOHA HCKa3yje Ce Kpo3 MUTame HUXOBOT IpaBa Ha IMOIITOBAKE
NPUBaTHOT XHMBOTA OJHOCHO NHTama JOCTYHOCTH M oficera HHGopMalmja o
WJICHTUTETY OBHX JIMIIa, Ka0 M omoryhaBame Jia OJIyKa, Kako JIOHOpa, Tako W
KOPHCHHKA ycIyra, Oyzae pe3yaTar BHXoBor HHQOpMICAHOT NpHrcTanka. byayhu na
MOCTYTIaK JIOHUpaa OIUIoh)eHnX jajHuX henmja moyrBa Ha ayTOHOMH)H BOJbE JOHOPA
W KOPHCHHKAa YCITyra, Hy)XHO je Ja TOMEHYyTa JIMIAa UMajy JOBOJHHO BpEMeHa Ja
pa3MHCIIC U pa3yMejy TpaBHE, €THUKE, TICHXOJIONIKE M COIHMjaTHEe TIOCTICIHIIE CBOjE
OZITyKe, ILTO C€ HAPOUMTO OIHOCH Ha 0COOE KOje MMajy MpaBo Ha TIPUCTYH yClyrama
OMOMETMITIHCKE OIUIONILE TIOMONY JOHHMpaHOT eMOpHOHA. YjemHo, caMO Ha Taj
HauuH 00e30ehyje ce a ’HUXOB MPHUCTaHAK Ha HABEICHY OMOMEIUIIMHCKY Mepy MMa
3Ha4aj UH(HOPMUCAHOT MPUCTAHKA Y CMUCITY TIPaBUJIa MEANIIMHCKOT TIPaBa, YuMe Ce
CBaKako LITUTH W HajOooJpy mMHTEpec Oymyher merera, OJJHOCHO AeTeTa Koje Ou ce
MOTJIO POJTUTH HA OB2j HAYMH.

300r CBEYKYIHHX IMOCICAWIA OIIyKa KOje Ce JTOHOCE, BRKHO j€ TPOIMCATH
00aBe3HO TICHXOJIOLIKO U MPAaBHO CAaBETOBAME, KAKO KOPUCHHKA YCIIyTra OHHpama

° Lind, J.,The rights of intended children: the best interestthe child argument in assisted
reproduction policyChildhood, no. 3/2019, p. 364.
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eMOproHa, Tako W OpadHMX WM BaHOpPAYHMX TapTHEpa KOju eMOpHOHE Iapyjy.
Oryma, nomahu 3BMIIO mnpomnmcyje kao 00aBe3HO, MPaBHO W TICHXOLMjATHO
CaBETOBAbE y TMOCTYNLMMA Ca JAPOBAHUM PENpPOAYKTHBHUM henmjama, OIHOCHO
eMOproHnMa.™® OBaKBO pelleme caapke M TpaBa APYTHX pxkasa. Vitycrparmje
pamu, mipema mpaBy HoBor 3emanma, umje 3aKOHOIAABCTBO O OHMOMEIHITHHCKO]
OIUIOJIEHH j€ TIO3HATO Y CBETY, JOHOPH M HAMEPABaH! POAUTEIbH (KOPHCHHUIIM YCITyra
JapoBama eMOpHOHA) MOpajy TNpOhM HMHTCH3MBHO CaBCTOBAKE Npe aBarba
TIPYCTaHKa Ha JOHUPA-E EMOPHOHA, TIPH YeMy He CMejy OMTH CaBeTOBaHHM Off CTpaHe
HCTHX CTpyumbaka."’ [T0cefHO 3aHMMIBHBA OJpeada HOBO3ENAHICKOr MPaBa je OHA
mpeMa Kojoj O MOMEHTa NpUCTaHKa OpadHMX MM BaHOpAauHUMX MapTHepa Ha
TUTAHUPAEGE TIOPOMIIE ITyTEM YCIIyTE TapoBama eMOpHoHa Mopa Ipohu HajMarbe 1BE
TO/MHE JI0 TpeHyTKa TpaHcdepa eMOpHOHA y Teno HamepaBade Majke.”? Ha oaj
Ha4WH, Jiaje ce BHUIIE HEro JO0BOJFHO BpPEMEHa MapoBHMa M ocodama Koje Jkerne aa
OyJly KOpDHCHUIIM HaBeJieHe YCIyre Ja MaKBUBO M JICTAJbHO MPOMHCIE O
OCTBApUBAamGY MpaBa Ha CII000/THO POJTUTEILCTBO HAa TOMEHYTH HAYHH.

VY nomahem mpaBy Baky NPHHLIMII aHOHUMHOCTH, KaKO y OJHOCY Ha JIOHOpE
eMOpHOHa, TAKO U Y OIHOCY Ha MPHMaolia OIUIOheHNX jajHuX hemmja mpeocTanux u3
XOMOJIOTHE OMOMEIMIIMHCKE OIUIONEhe. Tako, HUje MpenBul)eHO Jia JOHOPU MOTY
ca3HaTW WACHTUTET NpHUMaola eMOpHOHA, HUTH Ja KOPHCHHULIM YCIyra IapoBama
eMOpHOHa MOT'Y J]a Ca3Hajy KO Cy JaBaoLy. JemrrHo ce n3adpaHoM JIeKapy MprMaona
eMOpHOHa, OMHOCHO KEHH y YHje ce TeJo BpIIM TpaHchep eMOpHoHa TpH3HAje
MpaBo Jia W3BPIIH YBHJ y MEIUIIMHCKE TOJAaTKE O J[ABAoOlMMa KOjU CYy 4yBajy Y
JpxaBHOM peructpy mnpu YTpaBH 3a OMOMEIWLIMHY, MOI YCIOBOM Jia TOCTOje
ONPAB/IAHK MEMIMHCKH pasnosi.'® TTofaTke O MEIMIMHCKOT 3HAYaja M3abpaHm
JIeKap Jy>KaH je uyBaTh Kao Mpo(eCHOHaIHY TajHYy.

3a pazmuky of nomaher mpaBa, Y HEKAM MHOCTPaHUM IIpaBHMa JI03BOJbaBa CE
YUYECHUIIMMA TIOCTYTIKA /1A Ca3Hajy UICHTUTET, OO A2 je ped O WACHTHTETY JOHOpa
WM Ja je y MuTalby MOTYhHOCT MaBaiania 1ia casHajy WACHTHTET NPHUMaolia
PENPOIIYKTHBHOT MarepHjajia, Kao W YWFGCHHUILy EBCHTYATHOI poljera JieTeTa U3
eMOpuoHa Kojer cy napoBamm.’’ YCIOB je ma JOHOPH eMOpHOHA, OIHOCHO
KOPHCHHIIM yCITyra OHOMEIUIIMHCKE OILION-E IIOMONY TapoBaHuX Tyhux eMOpHOHa
Ha TO M3PHYHTO TPHCTaHy. 3aHUMJBHBO j€ JIa YEIITKO MPaBO TapaHTyje aHOHUMHOCT
JoHOpa 0e3 M3y3eTKa, Mako CE 3aKOHOIABCTBOM IIOMEHYTe IpskaBe mpeaBuba u
MoryhHOCT cTBapama noceOHUX eMOpHOHa Ol JOHMPAHUX PENPOAYKTHBHMX henmuja
IpyTHX Juna (cemeHe heije aHOHUMHOT MyIIIKapIia 1 jajHa hesrja aHOHUMHE JKeHe
KOjU HE 3HAjy jeHO 3a JAPYro) camo 3a norpebe ompeheHor mermommor mapa.'®

104y, 26.cr. 3.3BMIIO.

M Deutscher Ethikratias. dezo, ctp. 27.
2 temo, crp. 26.

134y, 55.cr. 4.3BMIIO.

4 Deutscher Ethikratias. dezo, ctp. 27.
5 Hemo, crp. 30.

302



36opHuk pagosa ,XXI Bek — Bek ycnyra u YcnyxHor npaea“, Kparyjesau, 2022.

OBaKBO 3aKOHCKO PEIIeHE He MPEACTaB/ba paBHOMEPaH MPHCTYIT HHTEPECUMa CBHIX
YUECHWKa Y TOCTYNIKYy W 3HAuYajHO HapyllaBa PaBHOTEXKY y KOPHUCT HHTepeca
MPUMAoI[a eMOPHOHA, OTHOCHO HAMEPaBaHHUX POJIUTEIhA.

V cityyajy KacHHjer poljera JieTeTa U3 MOCTYIIKa JapOBar-a eMOPHOHA, TIOCEOHO
Cce jaBJba MpOOJIEeM OCTBApHBar-a MPaBa HAaBEJICHOT JIeTETa HA UIICHTHUTET, Y CMHCITY
E-CTOBOI' TIpaBa Jia 3Ha CBOj€ MOPEKII0. 3a pa3iiuKy o eMOpuoHa, pohemem nere
CTUYC TIyHW TPaBHU KallalUTeT W MPUMEHA MpaBa JIeTeTa T0CTaje TPHOPHUTET y
TOPOITYHOIIPABHAM OJHOCHMA. [IpyruM pednma, BHIIIE ce He MOYKe MHCHCTHPATH Ha
OCTBAapHBamky paBHOTESKE M3Mel)y VUeCHHKa y TOCTYIKY, Beh HajOOJbM WHTEpec
JIeTeTa Tpey3uMa TpuMar. Y HacTojamuMa Jia oMoryhe IITo MIMpY JOMAaIliaj TpaBy
JIeTeTa J]a 3Ha CBOjE TOPEKIIo, Y TOjSIMHIM 3aKOHOJIABCTBHUMA TIPHU3HAjE CE TIPaBO
nereTy Aa mox ojpeleHuM ycioBuMa Oyze YIO3HATO ca WICHTUTETOM JIOHOPA
(TBencka, Hopeerika, Xomanmuja, Hosu 3enaHz[).16

VY KOHTEKCTy MpaBWiIa O AaHOHUMHOCTH JIOHOpa eMOpHOHa, nomahe IpaBo
3ay3uMa To3mITHjy Onmcky mpaBuma ['puke, Jlancke, [lopryramije, byrapcke mmm
Inannje.!” V npaBuMa HaBEIGHHX IpkaBa JeTe HE MOXKE CA3HATH HICHTHTET
JlaBaoria eMOpHUOHa M3 Kojer je HacTtajo, Beh, 1Mo mpaBuily, caMo WH(pOpMaIHje o
(MBUYKAM KapaKTeprcTHKaMa JaBajialla WA TOAaTKe Ol MEIHIIMHCKOT 3Hauaja.
Taxo, mpema momahem 3BMIIO, aete koje je HaBprmio 15.TomuHy KUBOTa U KOj€ je
CIOCOOHO 3a pacyhuBame MMa MpaBo Ja O YTpaBe 32 OHOMEAUIMHY CaMOCTAITHO
TPaKH MOJATKE O IOHOPUMA KOjH CY OJl MEIMIIMHCKOT 3Havaja (KpBHA TpyIIa, JTIMYHA
¥ TIOPOJMYHA aHAMHe3a, pesyntaTn ypaliennx mpermena m tectosa).'® TTomenyTe
MoJIaTKe MOXKEe JOOMTHM W 3aKOHCKH 3aCTYIHHUK JIeTeTa, ald CaMO Ha OCHOBY
MPETXOTHO JTOOMjeHEe JIO3BOJIE Cy/la Y BAHIMAPHUYHOM ITOCTYIIKY KaJia 3a TO MOCTOje
OTpaBIaHu MEIUIIMHCKA PA3JIO3H.

[Ipema nomahem 3BMIIO wu3ys3etHo je Moryhe na W ’keHa Koja KMBH cama
JIOHECE Ha CBET JICTE U3 IAPOBAHOT eMOPUOHA. Y TOM CITy4ajy, TOCTaBJbha CE TIHTAE
MoryhHOCTH yTBphHBama OYMHCTBA TIPHU3HAEM Y3 CarJIACHOCT MajKe JeTeTa, JiMe
Oou ce gerery o0e30emmia ABOpOAWTEIhCKA TOpomuma. HamemeHo pememe, Ha
npuMep, Tipe/Brha HEMAYKo NPaBO, CBAKAKO Y IUJbY MPUMEHE TIPaBHE MPETITIOCTABKE
KakKo je y HajOoJbeM MHTEpecy JeTeTa J1a *KWBU Y TIOPOAWIM Tie he oaroBOpHOCT
POIMTEIECKOT CTaparba Tpey3nMati oba pommtesba.”’ Jlomahe TpaBo He caapim
M3PUYUTO pelICkhe 10 OBOM muramy. Ca jefHe CTpaHe, y MPUWIOr HEMadKoM
MIPUCTYIy TOBOPH HACTOjame Jia Ce JISTeTy 00e30eM TOTIyHa, JBOPOIUTEIhCKA
nopomuiia. Ca apyre cTpase, MOTEHIMjaIHy OMACHOCT MOXKE TPEICTABIbAaTH PU3UK
O]l I3UTPaBarbka MPOITHCa O YCBOjCbY, AIM U TIPU3HALY OYMHCTBA, Oymyhn na je jacHo
Kako OBJIe MyIIKapall Jiaje u3jaBy O NpH3HAKY OYMHCTBA 3a JIETe KOje 3HA Ja HUje

18 Bunern Goedeke, S., Daniels, R. Kags. wianax, crp. 8.
o Buneru ucmo, ctp. 7.

184y, 57.cr. 1-2.3BMIIO.

194y, 57.cr. 3.3BMIIO.

2 Deutscher Ethikratias. dezo, ctp. 49.
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Berbko Bnalukosuh, OCHOBHM MpaBHU U €TUYKK NPO6MeMM ¥ BE3M ,yCBOjEHA
embpuoHa" (ctp. 297-305)

BeroBo. TuMe ce, yMECTO CIIOKEHOT U 3aXTEBHOT MOCTYIIKA YCBOjCha, ONPECIbYje
3a BPJIO jETHOCTABaH M EKOHOMUYAH ITyT 3aCHUBA-a OUMHCTBA Mpu3HameM. Kako O0u
Ce Ha IITO CBCOOYXBAaTHHjHM HAYMH 3aIITUTHO HAjOOJBM HHTEPEC NIETETa, OBAKBO
pelemhe MOTJIo OM ce OrpaHMuYMTH Ha CITydajeBe Kaua Majka jJerera poleHOor w3
JTApOBaHOT eMOpHOHA Beh >KUBH Y 3ajeHUIM ca MYIIKApIeM KOjU KM MIPU3HATH
OYMHCTBO. Y Tmpakcu, Mehytum, cacBum Ou Ouia 3aMHCIIMBA CHTyaldja Jaa
KOHKPETHU MYyIIIKapal] NpH3HAajeé OYMHCTBO Haj JIETETOM PoheHOM M3 IapoBaHOT
emOpuoHa, Oyyhn 1a MaTudap, TpeI KOjuM ce, ITo TIPaBHiLy, J1aje u3jaBa O MpHU3HAKY
OYMHCTBA HE MOXKE HMMaTh Ca3Haka O TOME Ja je Jnere poleHo y3 momoh
OMOMETUITIHCKE OTLIO/IELC.

Veljko Viaskovic, Ph.D., Associate Professor
Faculty of Law, University of Kragujevac

BASIC LEGAL AND ETHICAL PROBLEMS CONCERNING
~EMBRYO ADOPTION"

Summary

The rules which, under certain conditions, enabk donation of embryos not
used in the procedure of homologous medically tessigproduction, respect to a
certain extent the special moral status and limitatlral capacity of an embryo. The
mentioned possibility is also accepted by domdatic on medically assisted
reproduction, so that spouses or cohabitants careeago donate their unused
embryos to another infertile married couple, cokefis or single woman.

From the aspect of embryo recipients, such serdame®ften referred to in the
legal literature as "embryo adoption”, since theitimate goal is to establish legal
parenthood in favor of the intended parents. Algiouthis expression is
terminologically incorrect because "adoption of embryo™" cannot be equated with
"adoption” of a child, in this way an attempt is deato preserve, to the extent
possible, the moral status of the embryo. In thigext, allowing the intended mother
of the child to have the experience of giving batid becoming psychologically
attached to a child that is not genetically hersrelsefore its birth, is not ithe primary
goal.

Key words: embryo, donation, medically assisted reproductioiended
parents, child rights, identity.
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