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KA3HA rPABAHCKE CMPTU Y AHITTTOCAKCOHCKOM
N ®PAHLIYCKOM KPUBUYHOM MPABY"

Pe3znme

Aymop y pady daje npuxaz HACMAHKA U PA3GUMKA KA3He SPANAHCKe CMpMU Y
AHRIOCAKCOHCKOM U KOHMUHEHMATHOM npagy. Aymop ce onpedeno 0a npu aHanusu
KOHMUHEHMANHe 8apujanme 08e KazHe NOCEemu NAXCHY (PPanyycKom npagy Kao
HajpenpeseHmamusHujem Kpusuuro-npasrom cucmemy y Eeponu XIX eexa.

AHAnU30M  3GKOHCKUX MEKCMOSa, CYOCKUX npecyod, cmapuje u Hoguje
Jqumepamype, aymop odaje KOMAAPAMUSHU NPUKA3 NOCIeouya Spalancke cmpmu y
060 080 HAJEAJICHUJA €BDONCKA U CEEMCKA NPAGHA CUCMEMA, KA0 U MUULbErbA
npucmanuya u onoweHama oge Kasue. Haxo ce na may Eepone cmampa xasnom xoja
npURaOa NPoOurIoOCHu, y AH2IOCAKCOHCKOM RPAGHOM CUCIEMY SPANAHCKA CMPM. je U
dasbe npeomem 8eoma JHcuso2 OUCKYpCa.

Kwyune peuu:. cpahancka cmupm, npaso enaca, 2youmax epahanckux npaea

1. YBOp

I'pabhancka cmpr (Civil death, mort civilg npezncrassba rydutak npaBHe w/vmi
MOCIIOBHE ~ CMOCOOHOCTH 332 JKMBOTA4, Tj. Tpe (akTHUKe CMPTH JIMIA.
OmurenpuxsaheHa aeduHMIMja je Jna: ,rpahaHcka CMPT YKHAQ TIOCIOBHY
CIIOCOOHOCT 0c00€ ¥ YHHH je TIpaBHO MPTBOM. I1ojequHalt ryOr IMOBHHY 1 BHIIIE HE
MOXKe 00aBJbaTH HHKAaKBE IpaBHE yiore."" MHOTH ayTopH CMEITajy HACTAHAK
rpaljaHcke CMPTH y CTapu BEK, TIe CY y pPasiMuMTUM JAp)KaBama MOCTOjaind
pasnmuuuTH OONMHIM IyOuTKa rpal)aHcKuX MpaBa — y ATHHH aThMHja, Y PHMCKOM

" Pax je pesylTarT HCTpaxuBama Ha TpojekTy IlpaBHor (axymrera YHHBepsHTETa Y
Kparyjepuy: , Vexnahusarse npasnoe cucmema Cpbuje ca cmanoapouma Eeponcke yuuje”,
Koju ce puHaHcHupa 13 cpencrasa Dakysrera.

! Monforte, T.,A Theory of Civil Death: Legal Status and Secutyder Neoliberalism,
doctoral thesis, McGill University, Montreal, 2021p. 12.
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uapctBy undavuja.” Opaj pan he ce, MelyTiM, GaBUTH YIIaBHOM IEPHOIOM OJ
TIO3HOT CPELET BeKa JI0 TaHaC, ca HapounTiM (okycoM Ha XIX Bek.

1.1. Pana ¢paza y pa3Bntky rpabhaHcke cMpTu y EHrneckoj

I'pahancka cMpT y cpenmeM Beky Huje Ora caMo KpuBHYHA caHKiuja. Jlopa
Koyk je HabOpojao HEKOMMKO paziora 300r kojux je mure vy Enrmeckoj yobudajeHo
MOIIO GuTH mporiaieHo rpaljancki MpreiM (Civiliter mortuud.® Ha npeom mecty,
TO je OWIO TNpey3uMame MOHAIIKOT 3aBeTa. Y aHITIOCAKCOHCKOM TIpaBy ce
3aMOHAIIICEHE CMATPAIIO OJTACKOM M3 ,,CBeTa", 300T Uera je MOHaX CMaTpaH MPTBHUM,
a HCTOBUHA MMOBHHA je Tperasiia Ha Hacnenuuke.’ pajaHcku MpTBEM je Takohe
cMarpaH OCyleHHK 3a TEelIKO KPHBHYHO €0 KOjU O MPHU3HAO 3JTOYMH M MOTOM
JI06POBOJBHO HAIYCTHO CBOjY 3eMiby (abjuration),” kao i ocyljeHnI Ha IPOrOHCTBO
(banishment® TTIporomcTso je 1o mpaButy 60 MPahieHo OTY3UMAEM HETOKYITHE
uMOBHHE ocylieHrka ox ctpaHe apkaBe (attaindel), jep ce cmatpano ma Ou ce
HACJIC/THUII MOTJIM TIOKBAPHTH U ,,3apa3UTH" OCTABHOYCBHIM JIOIIMM KapaKTECPHHM
0COOMHAMA aKO OF HAC/ETHIIH FHEroBO MMame. Y CBAKOM CIyuajy, ocyheHHK Ha
rpaharcky cMpT je, o Koyky, 61o ,extra legem positus®

I'pahancku MpTBH Jbyau OM OWIn cTaBjbeHHM BaH 3akoHa (Writ of outlawry) u
HEPETKO je MOACTHIIAHA M ,yiamdHa mnpasaa“ (vigilante justice, jep ce cmarpaio
,TIPABOM U TyXKHOIIINY CBAaKOr YOBEKA Jia TOHM MOYHUHHOLIA, [1a OIYCTOIIH FHErOBY

2 williams, L., Civil Death and Penal Populism in New Zealawhikato Law Review, vol.
20, 2012¢1p. 112.

% Kurlander, G., Stuart, Livil Death Brooklyn Law Review, vol. 16, no. 1/194&@yp. 70.
Bunmjem brekcroyH je y rpahaHcKy cMpT yOpajao u ryOHTaK IOCIOBHE CIIOCOOHOCTH yaaTe
JKEeHe, aJTi KaKo je TeMa OBOT pajia TpajaHcka cMPT Kao KPHBHUYHA CAHKIHja, O CTATYCy y/aTe
ene Hehe 6un peun. Quinn, G., Rekas-Rosalbo, &ivil Death: Rethinking the Foundations
of Legal Personhood for Persons With Disabhilitish Jurist, vol. 56, 20161p. 286.

“ Dominique, P.Some Aspects of Civil Death in Missptntramural Law Review of St. Louis
University, vol. 1, no. 3/195;p. 201,Civil Death American and English Encyclopaedia of
Law, David S. Garland et al. (ed.), vol. 6, NorttipbH898,ctp. 64. § nacraky Tekcra: Civil
Death American and English Encyclopaedia of Law).

® 3a Bume uH(pOpMaIMja 0 oapHIAKY 01 cBoje 3emibe B. Civil Death American and English
Encyclopaedia of Lawgtp. 64. OBa mpakca je HamyiiteHa 3a BpeMe BiamasuHe Llejmca |
Crjyapra. Dominique, Pxas. unanax, ctp. 201.

6 Dominique, P xas. uianax, crp. 201.

” Jloxtpuna T3B. ,mokBapene kpeu® (corruption of bloodl je Guma Hopmanckor mopekia
nocrienia je y EHriecky HakOH HOpPMaHCKOT ocBajamsa. OHeMoryhaBana je 3704YMHIIA Ja
HAacJIe! IMOBHHY U TIPEHECE je CBOjUM HACIICAHHUIMMA. YMECTO TOTa, IMOBHHA je MPHIajiaja
JIOpAy Ha YMjeM MMamby je JKuBeo Win aApxkasu. Dominique, Pxas. unanax, crp. 201.Takole,
YKOJHKO je ocyhenu 6uo riemuh, merosa nena ryouia cy tutyity. Lerner, R.Civil Death in
Early Modern EnglangExemplaria, vol. 32, no. 4/2028p. 330.

8 Chin, G.,The New Civil Death: Rethinking Punishment in the & Mass Conviction
University of Pennsylvania Law Review, vol. 160120:tp. 1795.
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3eMJby, CIIAK My Kyhy, Jia ra POTOHH Kao JMBJbY 3Bep u youje ra”.° C 063upom Ha
TO J]a ce 3JI0YMHAI] ,,0/IpeKao pasyMma, 3ajeJHIUYKUX MPaBUiIa U YMEPEHOCTH Koje je
Bor mao 4oBeyaHcTBY... 00jaBHO par meroM doBedaHCcTBY, [lon JIok je mucao ma
TaKaB YOBEK ,MOXe OWTH YHHILITEH Kao JiaB WM THUTap, jeJHa OJ OHWX JMBJBUX
3BEpH Ca KOjIMa JbY/IH HE MOTY HMATH HH 3ajemuiy i curyproct. ' Ha JTokosom
Tpary Ouo je u Bwmjam Brekcron (Wiliam Blackstong ocamuaecToBexoBHU
SHITIECKH TIPaBHUK, KOJU je IHCao Kako 3JI0YHMHAIl KOjH ,BHIIE HHje CIOco0aH Iia
KMBH Ha 3eMJbH Tpeba na Oyne MCTpeOJbeH Kao WyJOBHWILNTE M IMPOKISTCTBO 3a
JIPYIITBO" M JIa ra JPYIITBO CTAB/bA BAH CBOje 3amTute. I'paljaHcku MpTaB 4oBek
HHUje MOTao OWTH TYyXWIal] HATH CBEIOK Y CYJACKOM IIOCTYIIKY, a HHjE€ MOTao
00aBJbaTH HU OWJIO KaKBY JPYTY YJIOTY TIPE CY/IOM, IITO Ta je CYIITHHCKH YHHHIIO
npasio Mprum.”? Peujy P. Jlepuepa (R. Lernej, rpaljancka cMpT mpaBHO
yCTaHOB/baBA 3yToumMHIE Kao ,Hempree” (undead® V oxcycrBy ypehenor
3aTBOPCKOr CHCTeMa, rpaljaHcka cMpT ce, 1Mo caBpeMeHoM mpaBuky [ 'pejemy Opy
(Graeme Ory, unHWIa Ka0 aIEKBaTaH HAYMH Ja CE 3MOYHMHAIL M3JIOKH JIOJATHOM

: : 14
» TIOHIDKEIbY U JKUTOCARbY" U ,,HajCTPOKO] OCYAH OJ] CTPaHE IpKaBe U APYILTBA".

1.2. 3ayeymn rpahhaHcke CMpPTH Y KOHTUHEHTAa/IHOM
Aaeny Eepone

VY koHTHHEHTaJHOM Jieiy EBporne rpahjancka cMmpT je u3riienana roToBO HCTO
kao y Enrmeckoj, o uvemy cemoue 3anvcu u3 Mrammje xoje cy Tokom XIl u XIII Beka
OCTaBWIM JOKTOpH mpaBa [lmmije n3 Memnunae U Ano u3 Bonome."® Kao n y
Enrneckoj, y KoHTHHeHTaHO] EBpomm cy Hajuemmhu pasio3u 3a MporialicHe
rpahaHcke CMpPTH OWIM CTyName y MOHAIIKE peoBe M JEeropTaija, OJXHOCHO
NPOTOHCTBO. JenaH HeMMEHOBaHHW (PAaHIYCKA CPEIOBEKOBHM TIPABHHK €
rpahaHcKy cMpT JeHHICa0 Kao Ka3Hy Koja ,,[IOTITyHO TPEKU/Ia CBaKy Be3y mu3Mely
JPYIITBA W YOBEKa, FETOBOM KPHBHUIIOM; OH IpecTaje na Oyme rpahanuH...oH je 03
3eMJbe, OH HE IOCTOJU ceM Kao JbyJIcko 6uhe 1 To 300r Heke BpcTe caocehama koje
He nporcTide 3 3akona’.’® V Cperom prmckom LIAPCTBY HEMAuKe HapOIHOCTH
OMBIIIM 3aTBOPEHULIM OWIM Cy MpOIIalliaBaHy ,,codoaHnM kao nruue” (vogelfre),

S Williams, L.,nas. uranax, crp. 113.

10 Hap. npema Lerner, R.pas. uianax, ctp. 326.

1 Hag. npemMa Lerner, R.gaB. 4ianak, ctp. 327.

12 saunders, H. DGivil Death — A New Look at the Ancient Doctridéilliam and Mary Law
Review, vol. 11, no. 4/197@yp. 990, Eisenmann, RCivil Death in New Yorkintramural
Law Review of New York University, no. 14/1958-196&. 171.

13 Lerner, R.nas. unanax, ctp. 327.

14 0om, G. D. Ballotless and Behind Bars: The Denial of Franchés®risonersFederal Law
Review, vol 26, no. 1/1998yp. 63, 67.

15 Lerner, R.pas. wianax, ctp. 328. Monforte, Tuas. deno, ctp. 107.

16 Monforte, T.nas. derno, ctp. 33.
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ITO je 3HAYMJIO He CaMo Jia je 3aTBOPCHHUK cajia cJI000aH, HEero Ja ce M JPYIITBO
0CJIO0OTUIIO FETa, Tj. JA j& IPOTHaH.

Toxom BekoBa HOCTala je Ipakca Ja ce rpahaHcka CMpPT H3pUYe caMo y
CcIy4ajeBHMa OCy/e 3a KpUBHYHA Jiena 3anpelieHa CMpTHOM Ka3HOM U KpHBHYHA Jiena
3anpeheHa JumemeM c1000/e, HAPOUYUTO AOKUBOTHUM. OcyheHunMa Ha CMPTHY
KasHy, capkactidHo je mpumeruo X. JI. Commepc (H. D. Saundeds ,uuje Owio
TOIMKO BaXKHO Koja mpaBa he m3ryOWTH, a Koja 3ampkatd, jep he ce mHUXOBO
NPUPOAHO CTamke yOp30 IOKIONMTH ca HHMXOBMM IpaBHUM cTameM'. Crora,
MPOTJIAIIaBaAE OCYl)eHNKA Ha CMPTHY Ka3Hy rpal)aHCKH MPTBHM MMAJIO 32 IIUJb CaMO
Jla ypear HBHXO0BE MpaBHE MOCIIOBE Y HITUEKUBAY MOTY0IbeHba.

2. l'pahaHcka CMpPT y MOAEPHOM aHrJ1I0CAaKCOHCKOM MNpaBy

2. 1. [paharcka cMpT y paHoj MogepHoj EHriieckoj
M aMEPHYKHM KOJIOHHjaMa

VY camoj Enrneckoj je Tokom Pedopmarmje nomuto no ykumama rpalhaHcke
CMPTH 3a KIHpHKe, a rpahaHCka CMpPT 3a Hajo3NOMVIAIlICHHje OCYheHHKe KOju ce
OJIpEKHY NprkaBe YKUHYTA je 3a BpeMe [lejmca | Ctjyapra. [IporoHcTBO K20 ocHOBa
3a M3pHLame rpaljarcke cMpTH je yknHyTO Kachuje, 1870.romue.'® Mnax, To Huje
O3HAuWIO Kpaj rpahaHcke cMpTH y EHIIIECKO], TOIITO je jelaH M3y3eTak OIcTao 10
JIaHALIBET JaHa.

U3 EHrecke, Tie je TOKOM YATABOT HI32 BEKOBA IIPHMEHUBAHA BPJIO JIOCIICIHO,
rpahaHcka CMpPT ce KOJIOHH3AIHjOM TPOIIMPUIIA ¥ HA CEBEPHOAMEPHYKN KOHTHHET,
Wnnnjy, Ayctpanuwjy u npyre eHrjecke KojoHHje. 3a pasiuky on Exrmecke, y
KOJIOHHjaMa je pekuM rpaljancke CMpTH HepeTKo 0o Onaku Hero y Matui. Yak u
HaKOH IITO je y HajBehoj Mepu ykuHyTa y EHrneckoj, rpahaHcka cMpT je HacTaBuia
CaMOCTaJIaH pa3Boj y MPEKOMOPCKHUM KotoHujama. Mako je TepMuH epaharcrka cmpm
nprixBahieH 1 y 3aKOHCKUM TEKCTOBMMA H Y TEOPHjH, TPETMaH TakBor ocyheHnka 0o
j€ aneko oJi TpeTMaHa KakaB Cy MMallld CPEIE-OBEKOBHH MOHAX M OCYhEHHK y
Enrreckoj.”® Tpaxca y Cjenumennv AMepruaxim Jlpskasama ce, peanva Tame M.
Moudopte (Tanya M. Monfortg ,,pasmikyje o (€BpOIICKOr KOHIIENTA, IPHUM. ayT)
rpahaHcke cMpTH M WH(DamHje, TOK Ce HUCTOBPEMEHO OHH ITOCMAaTpajy Kao JBa
YIOpeIMBa TIpaBHA KOHIENTa 1 Tpakce”.”’ Y KoJOHHjaMa yIJIaBHOM HHje J0Ia3HI0
JI0 Ofy3VMarm-a MMOBHHE OCYheHHKa y KOPHCT Jp)KaBe, ajii IMocTojaje cy OpojHe
Jpyre TIOCHEMIe OBE Ka3He, Koje Cy Ce PasfMKOBAIE OJf JAp)KaBe N0 ApxkaBe. Y
HacTaBKy he OWTH W3NOXKEHE HAjBAXHU]E MpaBHE IOCIEAUIIE OCyNe Ha KaszHy
rpaljaHcke CMPTH Y pa3nuauTuM QeepatnuM jenuHuiama CjeTnmbeHnK AMEPUIKIX

Y Wemo, crp. 58.

18 Dominique, P xas. uranax, ctp. 201.
19 Yemo, cerp. 200.

20 Monforte, T .uas. deno, crp. 108.
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Jp’kaBa, YMjU TPaBHYM CHCTEM j€ JaHac Haj3Ha4YajHUjH TPaBHU CHCTEM y OKBHPY
common lawipaBHe TpaauiHje.

2.2. Yrnyaj rpabaHcke cMpTH Ha ripaBo cBOjuHe ocylieHnka

Ipumikom  nmoHomiewa YcraBa  Cjemumbenux — AMepmukux — JIpikaga,
YCTaBOTBOPIIM Cy C€ OMNpeeTIN Ja HalycTe EHITIECKY MpaKCy KOH(HCKOBamba
nMoBwHHe ocyhennka. Cam YcraB y wi. 1u 3 To 3abparmyje 3a cBa KpHBUYHA Jieia, 1a
qaK 1 3a m3majy.>* Ipabjarcka cMpt y CjemumernM Amepruxim JlpxkaBama Gia je
CMPT caMo TI0 IMEHY, I HUje MPO3BO/IIIIA CBE MPaBHE MOCIEANIIE Kao OHOOMIIKa
cMpT. Mnak, mmajyhu y Bumy aa 6opaBak y 3aTBOpYy oHeMoryhasa y)XHBame IpaBa
CBOjUHE, TIOCTABIIIO Ce IMHTAamke Ja JIM Tpeba OTBOPHTH Haciiehe HaJl IMOBHHOM
rpahaHckn MpTBOr ocyheHHKa W OMOryhuTH HaclmeqHWIMa Ja IOCTaHy HEHH
BinacHuny. Y mHorum ApxkaBama CAJl, momyTt Tekcaca u Kanzaca, Hacnehe Han
MMOBMHOM OCyheHMKAa ce HHje OTBapalo 0 HeroBe Omosomke cMpri’> Y
Mucypwjy, ¢ apyre crpane, cBe 10 1949.romume, Baxkuso je mpasmwio 1a he ce y
Clly4ajy OCy/ie Ha JIOKUBOTHH 3aTBOP OCYl)EHHMKOBOM ,WMOBHHOM M CTBapHMa
YIIPaBJbaTH PACIIONAraTH, y CBAKOM IOTIIENy, Kao 1a je Guonomku MpTas”. >* Mako je
JIeNTOBAJIO JIOTMYHO, OBO pelIeHke je OMI0 HEeNmpaBHYHO y YCIOBHMa CBe dyemrher
M3pHILaka YCIOBHOT OTITyCTa W MOMUIIOBama. Ocyna Ha JTO)KUBOTHH 3aTBOpP HUjE
HY)XKHO 3Haumia 1a he nmie 3amcrta 10 Kpaja »KMBOTa ocTaTd y 3arBopy. Crora,
YKOJIMKO OCYhEHHK,yce]] MOMUIOBaha HIIH W3PHIIaba YCIOBHOT OTIycTa, u3ahe Ha
C1060/Ty Tpe HCTeKa KasHe, 0CTajao 6H 6e3 HMOBHHE KOjy je MIMao Tpe ocyze,”” ma ou
3aMpaBo GUO TOBPTHYT ,,CTPOKO] KA3HH HEro IITO OW APYIITBO 3axTeBano”.” On
1949.roauHe 3aKOH je M3MCHEH, T1a je OTBapame Hacaeha ocyheHHKa oyIaraHo Jio
TpeHyTKa OHOJIOIIKE CMpPTH, a IO MOTPeOH je moceOHa Ap)KaBHA KOMHCH]ja MOIJIA
MMEHOBATH TPAacTHja 3ay’KEHOT 3a CTapame 0 MMOBHHH ocyhenuka.”® Tpactu je
MOpao Jia ynpaBba UMOBHHOM y MHTEpecy Jielie M JAPYruX JIMIa mpeMa Kojuma je
MOIJIa TIOCTOjaTh 00aBe3a U3Jp)KaBamba.

2 United States Constitution, 1787., Art I, SecA&, Ill, Sec. 3./lo noHomema Ycrasa
CylIoBH y AMepulli Cy 4ecto mnpecyhuBamu contra legemu cBecHo 3aHemapuBany jacHa
npasiia COmMmon lavkoja cy napehusana omysumame nmosune. Civil Death. Convict's Right
to Inherit after Statute Declaring Him Civilly Deddarvard Law Review, vol. 37, no. 5/1924,
crp. 624.Civil Death. Legal Condition of One Imprisoned fife, Virginia Law Review, Vol.
21, no. 2/1934;1p. 232.

22 Dominique, P xas. uranax, ctp. 210.

2 Has. npema: Dominique, P.gas. uranak, ctp. 211.

24 [Topen Tora, ocyheHnK Gu 0CTajao Ge3 CpejICTaBa 3a CBEHTYAHY Jalby OOPaHy Y CyACKOM
nocrynky. Civil Death Statutes. Medieval Fiction in a Modé&korld, Harvard Law Review,
vol. 50, no. 6/193%p. 977.

% Dominique, P xas. uranax, ctp. 211.

26 Missouri Revised Statutes (1949), Section 460.010

z Dominique, P xas. uranax, ctp. 213.
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Amabama je Tomnia ApyradijuM IyTeM Kaja je NMOBHHA OCyheHNKa y MUTamby.
Nako ocyhennk Ha IOXMBOTHH 3aTBOp HE MOXKE pacrioiaraTd UMOBHHOM W OHA
Tpenasu Ha HEroBe HaclenHuke, Haciehe ce Huje oTtBapano ab intestat wero je
ocyheHrK nMao 00aBe3y J1a CaYMHH TECTAMEHT Y POKY OJ LIIECT MECELH Off TIoYeTKa
W3pKaBamba xasne.”® Tume 6 umax 6uia 3a/ipXKaHa U3BecHa cJI000/a pacroiarama
WMOBHHOM, JIOJTYIIIE CAMO TECTAMCHTAITHOT .

V npxasu Bbyjopk, nak, 3aTBOPEHUK HUjE JTUIIABAH UMOBHHE, YIIPKOC TOME IIITO
HMjE€ MOTao Jia je KOPUCTH TOKOM Tpajarba KasHe. ,3aKoHCKe oapeznde (o rpalh)aHckoj
CMpPTH, NIPUM. ayT) HE YTUYy Ha MMOBHHCKA IpaBa OCyl)eHHX mpecTymHHKa" KOjH
»CBOJOM IMOBHHOM O/I'0Bapajy CBOjHM ITOBEPUOIMMA”, OJUTY4HO je Cy/ y 3Ha4ajHOM
ciyuajy Ejsepn nporus Esepera (Avery v. Evereftus 1888.romure.?’ ITopex tora,
3aTBOpeHUIH y HbyjopKy Cy MOTJIH 1a CTHYY HIMOBHHY TIOKJIOHOM, TECTAMEHTOM HITH
3aKoHCKMM HacrehuBarsem.

Bemuku Opoj apkaea, Meh)y kojuma je 6uo u Hbyjopk, orpanmdasao je mpaBo
ocyheHHKa Jia 3aKJbYydyjy YrOBOPE M THME PACTIONaXKy HMOBHHOM 32 )KHBOTA.

2.3. lMocnegnye ocyge Ha rpalaHCKy cMPT o 6payHe
ogHoce ocyhernka

BpxoBnu cyn apxase Mucypu je y ciaydajy Xanapo npotus Xanapa (Jandro v.
Jandrg u3 1923.roauHe 6HO MUIIBEHA Ja OCYAA jeIHOT O CYNMPYKHHKA Ha
JO’KUBOTHH 3aTBOP M TIOCIICANIHY rpahaHCKy CMPT CTBapa OCHOB 3a pa3Boj Opaka, ¢
003MpPOM Ha TO /1a ,3aTBOp OHeMoryhaBa HcITymaBarse bpadnnx obasesa”. > Hepunn
CYNPYXHHUK MOXKE 3aKJby4uTH HOBH Opak. /[pxaBa BepMmoHT je mmanma cimdHe
3aKOHEe —HanuMe, Y BepMoHTY je kao Opakopa3BOHH Y3pOK MOIJIA J1a IOCTYXKH OHII0
KO0ja OCy/ia jeZIHOT OpadHOT Ipyra Ha 3aTBOPCKY Ka3HY YKy O[] TP TO/IMHE, 3 TOKOM
Tpajarba 3aTBOPCKE Ka3He MyXa ,JKeHa je cMmaTpaHa crnobomHoMm xeHoM (feme
s018“.%® Jlpyrum pedrMa, 0K je Myk OHO y 3aTBOPY, JKCHA je, HAKO YaTa, HMalla

2 Alabama Code, Tit. 61, Sec. 3 (1940). Holmes mgP16 Ala. 412, 113 So. 274 (1927).
https://casetext.com/case/holmes-v-kingpécryrbero 15.centembpa 2023 r.

®Avery v. Everett110 N.Y. 317 (N.Y. 1888), https://casetext.coisétavery-v-everett
npuctymbeHo 10.cenremopa 2023 .r.

%0 Avery v. Everettsupra note 57l.a Chapelle v. Burpee69 Hun. 436, 23 N.Y.Supp
347(1893), The Matter of Lindewall 259 App. Div. 196 (N.Y. App. Div. 1940),
https://casetext.com/case/matter-of-lindewalpBcryrubero 14.cenrembpa 20231r.

3! Eisenmann, Ruas. wianax, crp. 173.

82 Dominique, P xas. uranax, ctp. 203.

%3 Civil Death American and English Encyclopaedia of Lamp. 67. Feme solge mspa3
HOPMAHCKOT' [IOPEKJIA U KOPUCTH CE JIa O3HAYM CIOOOJIHY, Tj. HEYIATY OJIPACITY XKEHY, Kao U
VIOBHIy W pa3BeleHy KeHy. Yjara jXeHa je YOOWYajeHO WMalla OKPI-CHY IIOCIOBHY
crocoOHoCT, a craryc feme solerorna je 700uTH CyCKOM OTYKOM, PeA0paitHAM yrOBOPOM
WM CIeUMjalHuM  ojpen0dama  eBeHTyanHo —mocrojeher Tpacra. Feme  sole,
https://mww.britannica.com/topic/feme-solguctymsbeno 10.cerrrem6pa 202311
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IyHY MOCJIOBHY CITIOCOOHOCT. 3aKOHCKA peryJiaTBa OBOT MWTamka y MuunreHy Omia
je roToBo HeHTHuHa. >

O 3akoHOmaBCTBY np:xaBe Ibyjopk je, kama je rpahancka cMpT y THTambYy,
HamucaHo Moryhe HajBHIIIE pazoBa y OAHOCY Ha OCTale JypUCAMKIM]E Y OKBHPY
CA. ,Jyro mo3HaT MO KOH3EpBAaTHBM3MY IO NHTamy paszBopa”’, Ibyjopk je
»JI03BOJbABA0 CYNPYKHHKY JTOKUBOTHOT OCyheHHKa J1a ce 10 CBOjOj BOJBU TIOHOBO
BeHua, Oe3 mpuerapama Cy/I0BUMA HITH APYTHM TPaBHUM rocTynmuma”. > Peujy, y
byjopky ce Opak ipso factopactaibao y ciydajy ocyze jeaHOr O CyIpY:KHHKa Ha
JIOKUBOTHH 3aTBOP.>® TIpOGIIeM je MOrao HACTATH YKOIHKO ,HEIy’KHH CYHPYKHHK
TIPUXBATH CBOje (PMKTHBHO YIOBCTBO"®' ¥ OIUTydH Ce HA 3aKJbydUeH¢ HOBOI OpaKa y
Jp>KaBU Koja He TIpU3Haje pacTaBy Opaka ca JIOKHUBOTHHM OCY)EHHMKOM IO CHIT
3akonHa.®® Tama ce MOCTABIbA MHTAMG BATMIHOCTH JPYTOr Opaka ,yIOBHIE
rpahancki ympror*®® (civil death widow, a To mmTame ce I0KATHO KOMILIHKYje
ykonuko ocyhernk 6yae mommosan.’® Takolje, MOTCHIH]AIHO je TpoGIeMaTHIHA 1
CHTyalllja y KOjoj HETyXXHU CYIPYKHHK He Ou diceeo Na 3aKJbydll HOBU Opak.
AyToMarcku npekusi Opaka jecte OMo Opku M je)TUHUjU HAYMH Jia C€ HEIy)KHU
CYIPY)XKHHK 0c100011 00aBe3e OpadyHe BEPHOCTH OCYhCHHKY, ali HHUje MOroaoBao
OCTBaperby Hauela MpaBHE CUTYPHOCTH Y TIPAKCH.

On 1948.romuHe y Anabamu je CYACKHM ITyTeM IOTBPhEHO 1a ,HUKana HHje
OuIta Hamepa 3aKOHO/IABIA JIa CBOjCTBO Tpal)aHCKH MPTBOT YOBEKa MMa 3a MOCIIEANILY
pactaBy Opaka“, ¢ 0031MpOM Ha TO Ja C€ ,MOXKE ONPABAAHO IMPETHOCTABUTH 1A Y
HEKUM CIIydajeBUMa HeMyXHH CYNpYKHHK He OM jkeneo packuj Opaka, Hako je
Apyr# ocyheH Ha n0KHBOTHH 3aTBOp™.*? VKONMKO OM HEIyKHH CYNPYXHHK TO
JKEJIeo, MOTao je TpaKUTH pa3Boi. Poys AjieH]] je Mao TOTOBO WACHTHYHE Ofipenoe
0 pacTaBu Gpaxa rpaljaHcky MpTBOr ocyhernka. >

Mehytum, wmMajyhm y Bumy cBe demthe W3pHIIAe YCIOBHOT OTITyCTa U
MOMIUIOBamba, TOCTABJbd C€ MHTame Ja JIM IOMWJIOBaHH, OJHOCHO YCJIOBHO

34 Michigan Compiled Laws § 552.6 (1948).

% The Dilemma of the Civil-Death Widow in New Yddurnal of Family Law, vol. 7, no.
2/1967 cp. 319.

% New York Consolidated Laws, Domestic Relations LaBOM § 6. Void marriages,
https://codes.findlaw.com/ny/domestic-relationsilmm-sect-6.html  npucryruseno  15.
cenrrembpa 2023 1.

3" The Dilemma of the Civil-Death Widow in New Yorjs. 320.

*8Bemkn npoliem 6u Gro yrephuBarme Mepozastor npasa. Civil Death Statutes. Medieval
Fiction in a Modern Worlgerp. 976.

39 The Dilemma of the Civil-Death Widow in New Yorjs. 324.

“ Jones v. Joneg49 App. Div. 470, 292 N.Y.S. 705 (1937) httpagetext.com/case/jones-v-
jones-11Gipucryseno 15.cemrembpa 2023 r.

*1 The Dilemma of the Civil-Death Widow in New Yors. 324.

“2 Graham v. Graharsupra note 17, at 127. https:/mww.courtlistexen/opinion/3242369/
graham-v-grahamipucryrusero 15.cemrrembpa 2023 .r.

*3 General Laws of Rhode Island. § 13-6-1 (1956).
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OTITYIIITEHH 3aTBOPEHUK MOXE TPAKUTH Ja ce OpadHa Be3a ca OWBIIAM
CYNPYXHHUKOM TIOHOBO ycrocTaBu. C 003MpoM Ha TO Ja 3aKOH JI03BOJhaBa
3aKJbyUYHBAE-E¢ HOBOT Opaka HEBHHOM CYTPY)KHHKY, 300T Hadesla TIpaBHE CHT'YPHOCTH
OuBIIM OcyheHHK He MOXKE TPaKUTH MOHOBHO yCIOCTABIbAE 6pa1<a.44 L dumn ce”,
mue T1. Jlomuruk (P. Dominique, ,1a 6u pa3sox OHO jeuHH JIeK 3a MPEKHIT
6paqHS:5 Be3e" aKo ce HEBWHM CYNPYKHHK HE 3aTpakd pa3Bof Ipe yOlakaBama
KazHe.

2.4. IpahaHcka cMPT M pogNTE/bCKO MPaBo

Ocyna Ha NOKMBOTHY 3aTBOPCKY Ka3HY j€, NPHPOIHO, OTeXaBaja BpIICHE
pOIUTEI,CKOT TpaBa. Y 3aKOHO/ABCTBUMA TMOjeMHHX (hellepallHuX jeAMHHIA
Cjemumennx Awmepnukux /JlpikaBa IENOKYITHO BpIIEHE POAUTESHCKOr IIpaBa
TPENAsIIo je Ha HeLy:KHOT CynpysxkHuKa.'® Y npyrum aprasama, nomyT Mucypuja,
YMECTO 3aTBOPEHOT Olfa MOTao je OMTH MMEHOBaH moce0aH craparesb, Oe3 003upa Ha
TO INTO Majka W Jajbe BPIIM poauTesbcko mpaBo. Craparters he ,nmaTtn wcTa
oBnamihersa U KOHTPOJTY Hal JIMLEM M MMOBMHOM MAaJIOJIETHHKA, Kao lia je oTall
mprag".*’ TTowITo M3 3aKOHCKOT TeKCTa MPOM3KIA3K JIa Cy IPaBa CTapaTelba jeTHAKa
npaBuMa OUOJIOLIKOT POJUTEbA, TIOCTABUIIO CE IUTAE 1A JIU CTapaTesb UMa IpaBa
1a 1A ocyljeHrKoBO feTe Ha yeBajamse. e BpxosHu cyn Mucypuja je y ciydajy Ckot
npotuB Pojcrona (Scott v. Royst)ff crao ma craHoBmmTe ma Cy ,CTapaTesbu
MPOM3BOJ] 3aKOHA M CIY>KOEHHIIM OCTaBHMHCKOI cyla‘ M Ja ,HeMajy MHXEpEeHTHa
omnamthersa, Beh caMo OHa Koja UM 3aKOH (M3pHYMTO, MPHM. ayT) Aaje”, Ta,
CIIZICTBEHO, HEMajy TIpaBO Ja Majy JeTe ocyheHor mia Ha ycBajame. [pkaBa
Ibyjopk je nmana 3HaTHO CTpoKe ompende, ma je rpahaHcka cMpT ycienm ocynae Ha
JOXKUBOTHU 3aTBOpP IOApasyMeBala M T'yOWTaK CTaparesbCTBa HaJ MaJlOJICTHOM
JIeTIoM, Kao ¥ HeMOTyhHOCT pojiiTesba Jia Ce YCIIPOTHBH JIaBarby COIICTBEHE JeIe Ha
ycBajame.”

2.5, Ipaharckn MpTaB YoBek Ha 6UpaINLITY

,Oly3uMame Inacama je HajcTpoka rpahaHCcka CaHKIMja KOjy W3pHUe
neMokpatcko apymTBo. Kama mohe mo meroB ymap, 00ecrpaBbeHI OMBa O1BOjCH

a4 Dominique, P xas. uranax, crp. 206.

4 Hemo, ctp. 208.

*6YecTo camit 3aKOHCKH TeKCTOBH KOPHCTE TEPMHUH ,,MajKa“, MOIITO je CTONa KpUMHHAITUTETA
ouna Beha meljy Mymikapimma, Hero Mel)y skeHama.

" Missouri Revised Statutes (1949) Section 457.040

“8 Dominique, P.uas. wianax, crp. 208.

“9Scott v. Roystor223 Mo. 568, 123 S.W. 454, 466 (1909).

%0 New York Consolidated Laws, Domestic Relations l-aOM § 111. Whose consent
required. https://codes.findlaw.com/ny/domestiatiehs-law/dom-sect-111fipucrymsseHo
13.cerrrembpa 2023 .
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07l TIOJIMTUYKOT Tela W ocyl)eH Ha HajHIKM OONHK rpalaHcTBa, rae Oe3 rimaca 3a
IJ1acaykoM KyTHjOM... 00€CIIpaBJbeHH MOpa Jia CEIU CKPIITEHHX PYKY JIOK JPYTH
Oupajy merose Bolje, a Apyru Oupajy (pUCKaTHe W BIaJWHE IOJHMTHKE Koje he
yIpaBJbaTH BUME U FBETOBOM HOPOHIIOM. Takap 3aMarsbeHn OOJIMK pPKaBJbaHCTBA
He cMe ce oyako HameraTr", >’ micao je cyauja Xenpu Burrejt (Henry Wingatg

Jomr ont Bpemena kanma Cjennmene Amepuuke JpxaBe HICY Onsie HUIITA BUIIE
OJI CKYyTIa KOJIOHH]a, IPaBO TJIaca je MMAJIO BEJIHKY B&KHOCT Y )KHBOTY AMEpHKaHaIa.
Vyenthe y T3B. town meetingsckyroBumMa r7ie cy ce JOHOCHIE OTyKe BaXKHE 32
JIOKAJIHY 3ajelIHUIlY, Ka0 M IJlacame 3a NPEICTABHUYKA Tela, JIOCEJHCHHINMA je
JIOHOCHIO ,jaBHY cpehy”.>” CTora, y:KUBaE-e IpaBa IJ1aca OUIIO je MHTAME YACTH, a
Ta 9acT je Tpebalo 1a NpHIa/a , IPUCTOJHOM 1 oaroBopHoM rpaharctey”.”® , IIpaso
raca je jesrpo amepuuke gemMokparmje”, e Eprka Byn (Erica Wo00d.>* , Orar
ocHuBad” Tomac Iledepcon crajao je Ha CTAHOBHMINTY Jia MpaBO Iilaca Tpeba 1a
WMajy ,MYIIKapIX KOjU CY Ha HEKH HauuH aQUpMATHBHO JOMPHHOCHIN BIACTH
T0Ce/I0BaEM MMOBHHE, yuemtheM y Bojcri wn miaharmem mopesa”, >

Cae 110 kpaja ['pahanckor pata npaBo riiaca je 0y3uMaHo ocyheHuIma 3a y3ak
KpYyT KPUBUYHHUX JIeja, YIJIABHOM NIPOTUB Mopaia. [Ipumepa pamu, y Macauycercy je
OfTy3MMarbe IpaBa riiaca MOIJIo OMTH M3PEYeHo 300T ocye ,,3a He3aKOHHTO TIOIHO
OINILITebE I OHJIO KOjH APYTH CpaMaH W rHycaH 3modnH”.>° Kononmja IlmmyT je
3a0pamuBalia TIpaBoO Tiiaca KBekepuma W CBMMa KOjU C€ TOHAIIA]y ,IIPETepaHo
CKAHJATI03HO, MONYT IakK/bUBAlA, IMjaHANA, JbYAM KOju mncyjy u ci’.”’ Y
MepuieHny je Tpeha ocynma 3a KpUBHYHO JENO MHjaHCTBA AyTOMATCKH ITTOBJIAYMIIa
3a6pany mpasa riaca.”® Tokom XVIII u y npsoj nonosuru XIX Beka, cse Behu 6poj
npxasa CAJ] modeo je a mMpH KpYr KPUBHYHMX JeNia Koja 3a TOCICANIY MMajy
rpabancky cmpr.”

°1 Hag. npema: Delia Deckard, N.Surveilling the Civil Death of the Criminal Clag3ruce A.
Arrigo, Brian G. Sellers (ed.), The Pre-Crime Sgci€rime, Culture and Control in the
Ultramodern Age, Bristol, 202&7p. 389.

52 Tapnosuh, M., Passumax npasa, Kparyjesau, 2018 ctp. 187.

%3 Singh, K.,Civil Death of Prisoner: Disenfranchising the Prigs in Reality Causes Its Civil
Death NUJS Law Review, vol. 1, no. 2/20@8p. 244.

> Wood, E,Restoring the Right to VotBrennan Center for Justice at New York University
School of Law, ?' edition, New York, 2009;p. 1.

% Grady, S.Civil Death is Different: An Examination of a P@taham Challenge to Felon
Disenfranchisement Under the Eight Amendmdrte Journal of Criminal Law and
Criminology, vol. 102, no. 2/2012rp. 446.

%% Massachusetts Colonial Records, pt. i, 368, npema: Bishop, C.History of Elections in
the American Coloniesn 3 Studies In History Economics And Public LaywNew York,
1893,ctp. 55-56.

57 Ewald, A.,“Civil Death™ The Ideological Paradox of CrimindDisenfranchisement Law in
the United State$Visconsin Law Review, vol. 5, 2002p. 1060.

%8 Yemo, crp. 1060.

% Uemo, crp. 1062.
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MehyTim, Haxon I'paharckor para u mowomema 14. amanamana®™ ma Veras,
KOJUM j€ JIaTO P>KaBJbaHCTBO M JIOTANAIIKHUM LPHAM pOOOBUMA, jy)KHE JIpKaBe Cy
KpeHyJie MyTeM HHIMPEKTHOT, ,pacHo HeyTpamHor'®! orpaHMuaBama mpaBa riaca
npHavkoj momynamuju. Ilopen TectoBa mmcMeHOCTH, MOTBpAA O Iviahamy JIIYHOT
nopesa (TIaBapHHe), jy)KHe Ap)KaBe Cy KOPHCTHIIE OCYyJe Ha 3aTBOPCKY Ka3Hy Kao
OCHOB 3a YKHIah¢ MpaBa ryiaca MPHAYKOj TOMMyJIallj1, a 300T BeoMa >KUBOr cehama
Ha pPOOOBIACHMYKE JaHe W TIOCIEIMYHOT pach3Ma, Ka3HeHa MOJUTHKA IpeMa
HOBOOCIIO0OhCHIM LIpHIMMa GrUTa je cTpoyka Hero mpema 6emrmva.®? YKerba jyrKHIX
JprkaBa O je J1a ce CMamby YTHIA] IPHUX AMEpHKaHaIla Ha TIOJIUTHYKH TIPOLIEC.

Bpojue npxase y okBupy CAJl cy mommie ImyTeM Oxy3uMarma IpaBa Ijiaca
(disenfranchisingy ocyhenrka, amu mpakca je Oumima BeoMa Imapoivka. Ilojemume
JpKaBe Ofy3uMalie Cy IpaBO IJlaca CBHM 3aTBOPEHHUIIIMA TOKOM Tpajarka KazHe.
Hpyre cy, nonyt ®nopuzne, 6une cTpoxe, Ma ¢y MpoayxaBaie reproj 0e3 mpasa
I71aca M Ha OCTATaK %uBoTa Gusiier ocyhennka.®® Konextukar je, jour ox XVII Beka,
3a0pamKBao TMpaBo Tiaca ocyheHUIMa KOji Cy MPETXOMHO OWIHN ,KaXKECHU WITH
OuueBaHu 300r OWIIO KOT' CKaHATI03HOT TIPECTyma“, aju je MmpaBo riaca Moo OUTH
BpalieHO Kaja ce CyJI yBepH Ja ce MpecTymHUK mompasro.”* Bpoj apikasa Kkoje cy
3aTBOPEHUIIMMA JIO3BOJhaBalie yuenihe y m300pHOM Mporiecy OO je Mau.

I'yOutak mpaBa rimaca OMO je MOApa3yMeBaHH, ,HEBUIJBHBH JI€0 KasHe, C
003upoM Ha TO Ja ce Huje gocyhuBao moceOHO, Beh je OMo MHXEPEHTHA TOCTICHIIA
rpal)aHcke CMpTH. Y YHMHHBIIH KPUBUYHO JIEII0, 32TBOPEHULH CY ,, K3TYOHIN MOPATHA
ayToOpuTeT Jia TIiacajy’, a ,OuyBame 4YHCTOTe Oupauke KyTuje“ OWIo je BaKHO
IIUTame 33 aMepUUKy 1eMokpatrjy.> , Bes Gupaukor npasa, 6e3 riaca, ja cam ayX y
Teny rpahaHuHA“, W3jaBHO je jeqaH OMBIIM 3aTBOPCHHK KOJU W JlaJbe HHje UMAo
TpaBo riaca.

60 Yerpraectn amaHaMmas, aoHer 1866. u parudukoan 1868. romune, rapaHtoBao je
JPKaBJHAHCTBO CBHUM JbyIMMa ,pol)eHUM Mt HaTypann3oBaHiM y CjeTnmbeHIM AMEPUYKUM
JpkaBama“, Kao W ,jeqHaKy 3amrTuty mpex 3akoHom“. Fourteenth Amendment, 1866,
https://constitution.congress.gov/browse/amendrihtsarym npucryna 10. cemrembap
2023.r.

®1 Belt, R.,Mass Institutialization and Civil DeattNew York University Law Review, vol 96,
no. 4/2021¢tp. 857.

52 Ewald, A. uas. wianax, ctp. 1087.

3 Belt, R. uas. uianax, crp. 861.

64 Bishop, C.pas. oeno, ctp. 55.

% Jago, R., Mariott, JCitizenship or Civic Death? Extending the FranchiseConvicted
Prisoners ~ Web Journal of Current Legal Issues, no. 712007,
http:/Amww.bailii.org/uk/other/journals/WebJCLI/ZDssue5/jago5.htmlmpuctyrusero  10.
cerrrembpa 2023 1.

® Hill, L., Precarious Persons: Disenfranchising AustraliansBriers Australian Journal of
Social Issues, vol. 35, no. 3/200&y. 203.
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2.6. lNMpoyecHa cnocobHocT ocyheHnka

VY BemikoM Opojy jypucIuKImja, momyT Anabame, rpahancku MpTaB ocyheHHK
HHje UMao TMPOIIECHY CIIOCOOHOCT Kajia je MOIHOIICHE Tyx0e y nuTtamy. Mnak, To
HHje 3HAuWIO Ja hie ra 3aTBOpcka KasHa cracutd of noBepwiaia. OH je u naske
OZTOBapao 3a CBoje obaBe3e M MOTao je OUTH TyXeH U y Tpal)aHCKOM 1 Y KpUBHYHOM
cyckoM TocTyrKy.Y” ,3aTBop Huje yrodmmITe 0 AyroBa“, micao je P. Ajsenman (R.
Eisenmay)y , HuTH Jaje MIMyHHTET O KPUBHUHOT rOmeHa”.°° BHpUMHHjA je nMaia
CIIMYHE 3aKOHCKe onpenoe, mro je motepheHo jorr 1822.romune y ciayuajy [Liathep
nporuB Illepeyna (Platner v. Sherwodd® Hyjopuxa nerucnatiea Guna je Ha
ucroMm Tpary.’C Ratio legis ose 3abpane Gumo je, peumma X. JI. Commepca,
»HEOIIXOJIHOCT O/Ip)KaBarka 3aTBOPCKA JMCLHMIUIMHA M MOpajl Mpel OecKpajHuM
Tyx0aMa Koje 6 Gecriociienr 3aTBopeHHIH yrarami." - 13 mpasa ocyheHuka fa ce
OpaHe mpes CyJOM MPOMCTHYE IPABO Ja 3aKJbydyjy YrOBOp ca aaBokatoMm.’> C
0031MpOM Ha TO J1a Cy 3aKOHOJABCTBA IOjeMHMX (heepaHiX jeIUHHIIA, TTOIYT
Kamadoprnje,” aBana 3aTBOpEHHITIMA TPABO 1a 3aKIbydyjy YTOBOpE, alli HE M Ja
X YTYXYyjy CYACKAM IIyTe€M, CTBOpEHa je ,,a0HOpMallHa CHTyamdja y Ko0joj OH
(3aTBOpEHHK, PUM. ayT) UMa MPABO Ja 3aKJbYUyje YTOBOPE KOje He MOXKE J1a yTYXKH,
Jla YTY)Xyje YroBope Koje HHMje MMao MpaBO Jia 3aKJ/by4d', YMME je ,,0TBOPCHA
Tanopuna KyTHja® y 0Boj obmacti npasa.’*

Cyncka npakca je moderna Jia omoryhasa ocyheHHKy Jia 3ay3Me yJory TyXKHOILa
y Kenraxujy on 1947.romune.” On cux denepamuux jemummma CAJl, jemso y
Jyn Hukama HuWje OWIO OrpaHWYEHO MPABO Ha TIPHUCTYI Cydy ocyheHmma Ha
JIOKHBOTHH 3aTBOP.

3. 'pahaHcka cMpT y ppaHLYCKOM npaBy

I'paharcka cmpt (Mort Civile) 6ua je mo3HaTa kasHa y IPeAPEBOIYLIMOHAPHOM
npaBy dpaHirycke jomr ox cpember Beka. [Ipumepa pamy, Heke opaonance Opancoa

®7 Bainbridge, F.Civil Death in AlabamaAlabama Law Review, vol. 8, no. 1/195%p. 64.

58 Eisenmann, Ruas. uiana, crp. 172

% Platner v. Sherwoqdb. Johns Ch. 12%as. npema Perkins, W. A.Civil Death in Virginia:
Suits Against Fellon¥/irginia Law Review, vol. 10, no. 10/190&yp. 850.

0 Eisenmann, Reas. wianax, ctp. 172

"™ saunders, H. Dugs. uranax, ctp. 993.

2 Eisenmann, Ruas. uianax, crp. 173.

3 M. C. B.,Civil Death: Capacity of a Convict to Contra@alifornia Law Review, vol. 2, no.
5/1914 ctp. 401.

" saunders, H. Dugs. wianax, ctp. 995.

> Department of Welfare v. Brack306 Ky. 243, 206 S.W.2d 915 (1947),
https:/Aww.courtlistener.com/opinion/3443494/depant-of-welfare-v-brock/aiprcryrusero  14.
cerrrembpa 2023 1.

8 saunders, H. Dugs. wianax, crp. 992.
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| cy mpormcuBare rpahaHCKy CMPT Kao CIIOpEIHy Ka3Hy Y3 ICTIOPTaIH]jy, a caapixKania
jy je u dyBena Kpusmuna opnonanca Jlyja XIVus 1670.romme.”” Hneja koja je
CTajajia W3a OBE KasHE je Ja OCYhCHHWIM 3a HajonacHUja KPWBUYHA JEja, TTOpen
IJIaBHE Ka3He, TpeOa Jia mpeTpre U ,[IOTIYHO OfIBajare Off rpajia, a CaMUM TUM U
arcoOTyTHO JIMIIICH-E CBHUX paBa”.

Kpusnunn 3akommk on 1791. romuHe, mwcaH TOA HM3Pa3UTAM  yTHIAjeM
TpocBeTHTEIbCKE (rTo30dHje, Hije campikao Kasuy rpaharcke cMprr.’ MelyTum,
yOp30 HAKOH JIOHOIIIEH-a OBOT' 3aKOHMKA, PeBoyiinja je yiuia y UHTeH3UBHY (azy 1
ycneauo je jakoOmHckm Tepop. ['pahancka cMmpr je ,HM3BydeHa ca CMETIIMINTA
TIpePeBOTYILHORAPHOT IpaBa” ** 1 yBpIITEHa y Ka3HeHH cucteM (DpaHIycKe jeIHIM
nekperoM u3 1793.roauue, amm camo 3a HOJMTHYKE eMHTpaHTe Oymcke 138. CTapoM
peximy.t Tako je, HakoH KpaTke mayse, rpaljaHcka cMpT MOHOBO BpaheHa y
DpaHILyCKy, OJAKIe Ce, HAKO y3 OpojHa MPOTHRIbEHA, > Haumma u y TpaharckoM u
KpuBHYHOM 3aKOHUKY.

» Harmoneonos” Kpusrunn 3akonnk ox 1810.romuHe ka3Hy rpaljaHcke cMpTH
npenerhao je kao CropemHy KasHy y3 ABE JOKHBOTHE KasHE: ACTOPTALH]Y™ H
NPUHYIHH paj Yy HEOrpaHWYeHOM Tpajamy. ['pahaHcka cMpT HHje H3pHUIIAHA
TIPECYIOM, Hero je 6ra , IMILTHITHA 1 BUpTyenHa" ** mocesmia ocy/ie Ha HeKy of
OBUX nBejy KasHu. Jlmie ocyheHo Ha rpahaHcky cMpT TyOmHiIo je, o ompembama
KpuBrdHOT 3aK0HMKa, CBA MOJMTHYKA TPaBa, Kao U MPaBO YYECTBOBAMA y CYICKHM

" Du Boys, A. Histoire du droit criminel de la France depuis 1&/0% jusqu’au XIXe siécle
troisieme partie, Paris, 187dtp. 47. Ordonnance criminelle de 1670, titre XVIIf. &9.
https://iwww.ledroitcriminel.fr/la_legislation_crimelle/anciens_textes/ordonnance_criminelle
_de_1670.htmpucryrusero 13.centembpa 20231r.

8 Demante, M.De l'abolition de la mort civileRevue de la jurisprudence, no. 3/1858, 98.

"9 OBaj 3aKOHNK, Ca M3y3eTKOM CMpTHE KasHe, HUje CAIpyKao HUje;Hy TpajHy KasHy. C
003MpOM Ha TO Ja je rpaljaHcka CMPT MPOHM3BOIMNIA UCTE TPABHE MOCIEAUIIE KA0 MPUPOIHA
cMpT, OMia je NOKMBOTHA, Ta 3aTO HHje YBPINTCHA Y CIIaJOH KasHH 3akoHuka ox 1791.
romuee. Bertauld, A.,Cours de Code pénal et lecons de législation celigntroisieme
édition, Paris, 1864;p. 213.

8 Chauveau, A., Hélie, FThéorie du Code pénalome premier, cinquiéme édition, Paris,
1872,ctp. 160.

8 Bertauld, A.,nas. dero, cip. 213.Tucras UmGep (Gustave Humbertie tepmmo 1a je
rpaljaHcka CMPT 3a TIOJIUTHYKE HMCEJLCHHKE 3alpaBoO HacTayia of TpahjaHcke cMpTH Koja je
HakoH HaHTckor eiukra W3pHIaHa MPOTECTAHCKUM HcesbeHunmMa. Humbert, G.,Des
conséquences des condamnations pénales relativenertapacité des personnes en droit
romain et en droit francai®aris, 1855tp. 193.

8 Trébutien, E.Cours élémentaire de droit crimingme ¥, Paris, 1854;tp. 237.

8y Kpuemarom 3akomnky on 1810. rommbe jenoprampja je Owma KasHa 3a O30HIBHE
TIOJIMTUYKE 3JI0OYMHE, Ka0 Ha IPUMEP HEXATHO OTKPHBAKEC TajHI/IX JPKaBHUX TUUTAHOBA WIIN
M3a3uBambe parta npoTrB MpaHIlycKe CONCTBEHMM HempujaTesbeknM akimjama. Code pénal de
I'empire francais . Edition conforme a celle

de l'imprimerie impériale. Paris, 18%0nasem tekery: Code pénal de 181Gy. 82, 84.

84 Trébutien, E.yas. dero, crp. 202.
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criopoBHMa y 6HI10 KoM cBojcty.> Takohe, ocyhenn Ha raphancky cMpT ryGumm cy
TpaBa J1a Hoce opyKje u ciryxe y Bojcim LlapcTsa, kao u ia ,,00aBibajy yiory Tyropa
WIH CTapartesba, OCHM 3a CBOjy corcteny aeiy”.**Meljytim, jom o36mbHHje
nocnequiie rpah)aHcke CMpPTH Ha CBAKOMHEBHHU JKUBOT OCyheHHKa caapikao je
Hanoneonos 'pahancku 3axonuk ox 1804.roguse. ,,OnBpatHi eeKTH OBE TY)KHE
dukimje®’ Ha mopommunoNpaBHe oHoce Tpaljarcku MpTBOr ocyhernka Guie cy
ToHMIITaBamke mocrojeher Opaka, kao 1 3a0paHa 3aKkJbyderma HOBOT. Huimra Mame
030WJbHE HUCY OMIIE HM WMOBWHCKOIIPABHE M HACJICIHOIPABHE IOCICMIIC. Hajl
MMOBHHOM ocyleHor otBapato je Haciehe ab intestat esenryannu TecrameHT 6o
6u moHMITEH, OMIO My je 3a0pameHO 3aKJby4eH-e HOBOT Opaka, a HHje MOrao HH
TECTaMEHTAIHO pacriojiaraTi UMOBHHOM CTEYEHOM HAaKOH ocyje Ha rpaljaHcky
empr.2® C oG3upom Ha To 1a je Hacimelie Beh OTBOPEHO Y TPEHYTKY HACTYIama
rpah)aHcKe CMpTH, MMOBHHA CTE€YEHa HAKOH TOTa CMarpaia ce MMOBHHOM 0e3
HACJICTHUKA U 3aKOHCKH HAC/ICTHUK Omna je mpxkasa (déshérenge® IMpema Tome,
ocyleHIKy Cy OCTajara caMo MpaBa HEOTIXOJIHA 3a ITyKH GHOJIOIKH %KuBOT.  Peunma
gyseHor Ilotujea (Pothier), rpaharcki MpTBH ocyljeHuIM ,MOTY camo na 100Hjy
XpaHy, jep 3a Apyro Hucy crocoGHn".

I'paharcka cMpT je HapymIaBata Ha4Yeno MHAMBHIyAIHM3alije Ka3He, 3aT0 IITO
Huje morahama camo kpuBI@a, Beh M EHeroBy mopomiy.”” IIpeapeBomyHOHapHO
TpaBo, Koje je Takole 1mo3HaBajo KazHy rpahaHCKe CMpPTH, ,HIaK Ce 3ayCTaBbajo
npen ceeromhy Gpaune 3ajemmume”. > Mako je y CrapoM pexumMy oakaB Gpak 6O
JIMIIIEH MPaBHUX JI€jCTaBa, OICTAjao je Kao BaIHIHA Be3a J[BOj€ JbYIH, YUME Cy U
murosa Oymyha nera Orna 3amTrhena oy ,,cTaTyca KomrieTa'. “c JpyTe CTpaHe, y
pexxumy Kpueuusor 3akonuka on 1810. rogune, YKOIMKO OU CYIPYKHHUIIM IO
MOHUILITEbY Opaka OTy4MIIM JIa OCTaHY BEPHH jJEIHO JIPYyroMe, Ja cavyBajy CBOj
OIHOC M y IOOpy W y 3Iy", IHHXOBa 3ajeHWIA Orla je HW3jeJHAaucHa ca
xonKy6onHaToM.”” UnibeHHIA [1a je MMOBHHY CTEUYeHy HAKOH HACTYTIarba rpaljaHcke
CMpPTH HaciehuBana apaBa MPEACTaBbala je MPHUKPHBEHY KOH(HUCKAIH]Y, KOja je
mo A. I'. Jlemanty (A. G. Demantg Owia ,ommurera ApyImITBY 3a MPETIUBEHU

8 Code pénal de 181@y. 28, 34 Mnak, Brana je mMoria ity ocyljeHoM Ha IemopTarjy aa
yOnmaxu OBy Ka3Hy M OMOTYhH My Ja y MeCTy TJe M3Ip)KaBa Ka3zHy Y)KHMBa HEKa WM CBa
ocysera npasa. Code pénal de 1814y. 18,cr. 2.

8 Code pénal de 181@y. 28,cr. 2, 3.

8" Demante, M.yas. deno, crp. 102.

8 Code civil des francais : éd. originale et seffleielle, Paris, 18041 25.

8 Ratio legisose onpende je xa rpaljaHcki MPTBO JIHLE BHIIE HEMA TIOPOJIHILY, I1a CAMHM THM
HM Jpyre HacjeaHuKe o apskase. Bertauld, A.pas. oeno, ctp. 220.

0 Demante, M.as. deno, crp. 99.

L Humbert, G.uas. deno, ctp. 199.

2 Demante, M.gas. deno, crp. 100.

93 Hemo, crp. 102.

4 Hemo.

% Hemo.

59



Munuua MapuHkosuh, KasHa rpahaHcke CMpTH y aHIMI0CAaKCOHCKOM U
¢paHLyCcKOM KpuBMYHOM npasy (cTp. 47-69)

3704MH’, a Tpedaro je W Ja CIpeud na ,MOpOJWIla KPHWBIA WMa KOPHCTH O
snounna”.* Jlofyine, 3a PasTMKy O CPEIEOBEKOBHOT H IIPEIPEBOTYIHOHAPHOT
npaBa, Makap WMOBHMHA CTeUeHa ,3a TpahaHCKOr JKMBOTA“, Tj. TNpE HACTyIama
rpahaHcke cMpTH, HHje KOH(UCKOBaHa, Beh je mpenasuna Ha HacneaHuke. JKesba
3aKOHOJIaBIA Ja TpahaHcka cMpT y mTo je Moryhe Behoj Mepu monpaxaBa MpaBHE
TIOCIIS/TATIE TIPHPOTHE CMPTH OHJIa j€ BPIIO JIOCIISIHO CIIPOBE/ICHA.

VY ciyuajy na Oyme moMuioBaH u BpaheH Ha cio0omy, ,BIACHUKY He O Omiia
BpalieHa meropa no0pa, My He OM MOrao Ja TOBpaTH CBOjy EHY..a OTall CBOjY
neuy“.%” Jlpyrum peurnma, He 6u ce morno jupati y Beh creuena mpasa Tpehux
TMIa. YKOIMKO O CYTIPYXKHHIIM JKEJeNH MOHOBO Ja Oyay y 3aKOHHTOM Opaky,
MopaJi OM ce M3HOBa BEHYATH, a TIOHOBO YCIIOCTABJHEHO POJMTEIHCKO IPaBO HE OU
MOIJIO J]a TIOHWINTH IIpaBHE TOCJEAWIE Palbi Koje Cy HacTajie TOKOM Tpajama
rpahancke cmpty, o je, o E. TpeOytjeny (E. Trébutie)y, 6una camo ,npasna u
CTEpWIHA HAKHANa“ 3a MPETPIUBCHY HEMpaBdy.  AyTopu OpOjHHX Mpemiora 3a
VKHUIAmke ,0B¢ KOHTPOBEP3HE WK Y HajMamby PYKy CIIOpHE Ka3He" ™~ 3aMepaid Cy
OBOj Ka3HU TO IITO je ,Koi pohaka ocyleHor crBapasia ceOMyYaH MHTEpeC Jia MmycTe
ocyheHor na ympe 3aroden”, morro Ou moBpatak ocyheHOr Ha CII000Ty OCHM IPHIKe
caBecTH poharma JIOHEO W ,MOpaHy o0aBe3y lla BpaTe CBa MaTepHjaitHa I1o0pa
Koja cy Haciemu ox rpajancku Mpreor Jmma”. °° TpebyTjeH, dyBeHH (paHIyCKH
JICBETHAGCTOBEKOBHH ~ TIPaBHUK, Ka3Hy rpahaHCKe CMpTH  Ha3WBao  je
» QHTHCOLjaTHOM. . M jOII BUINE aHTUXPHUIITNAHCKOM Ka3HOM, KOja KaXKrbaBa HEBHHE
KOJTHKO U KpuBe". 101 »be3HavajHa 32 3JI0YMHIIEC KOjH CY CE OIaBHO OABUKIIH O] Pajia U
TIOPOJIFYHE TPaIUIHje”, OBa Ka3Ha je ,,HapourTO Iorahjajia mreybUBOT U MapJbHBOT
YOBEKa, PaJHKKA, Olla TOPOIMIe, KOjU je IOIITOBA0 3aKOHE Mpe Hero ITo je
JI03BOJIHO J1a Oyzie yByueH y 31mounH. OHa CHIIOM U MPOTHB BOJBbE CTPAHAKA PacCKHia
Opauny Be3y. OHa OpadHOj OAHOCTH W BEPHOCTH Jajeé OCOOMHE M CpaMoTy
KOHKYOMHATA 1 TAKO TyOOKO parbaBa Bepcka i MopasHa ocehama”, *%

C 003upoM Ha TO Ja ce OBa Ka3Ha ,,[IPOTHBMIIA HAYEIUMa XYMaHOCTH M CTPOTe
YHIMBHIyTH3aIHje”, 103 BpJI0 Op30 HAKOH JoHOIIeHka KprsrdaHor 3akonuka ox 1810.
TOJIMHE TIOYENH CY Jia C€ jaBJhajy TJIACOBH 3a YKHIAHE OBOT ,,IpeBazul)eHor ormama’
pUMCKOT B ipeapeBoyionapsor mpasa.'* Maxo je rpahancka cMpt Gua ,,cTepuimsa

9 Yemo, crp. 100.

9 Bertauld, A.ias. deno, crp. 219.

% Trébutien, E.xas. dero, crp. 238.

9 Monforte, T .uae. deno, crp. 114.

100 Bartauld, A. yas. dero, crp. 257.

101 Tréputien, E.xas. deno, crp. 237.

192 p1emo, crp. 237-238.

193 Demante, M.uas. deno, cp. 111.

104 Abel, C.,Des conséquences des condamnations pénales relativé: la capacité des
personnes en droit romain et en droit francais. G@@mtaire de la loi portant I'abolition de la
mort civile de G. Humbertompte rendu, Revue bibliographique et critiquelmbit francais et
étranger, vol. 3, 1855-1856yp. 81, Bressoles, JDe I'abolition de la mort civile Revue
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Ka3Ha Koja je CTajasia HaCyImpoT Ka3H! Koje Cy [0 HAuMHY M3BpIICHa Omie OpyTaiHe 1
KpBaBe“, OHa ,HHje Omia [MBWIM3AaTOPCKA, HETO BapBapcKa“ M PESKUM FHCHOT
m3BpIIea OHO je cTpokd y HaroneoHOBOM 3aKOHOAABCTBY HEro y JIpYrHM
EBPOTICKHM H IPEKOOKEAHCKHM 3aKOHOIABCTBIMA. "> ['paljaHcka CMPT je ,, HeCYMEbHBO
HajjacHMja MaHM(ecTalja PambUBOCTU HHAMBHIYE y TOJbY KPUBHUYHOI IpaBa‘ U
»OCcyhyje JoBeKa Ha TO)KUBOTHO HHUINTABUIIO..IIITO 3HAYH JIa OH MOXKE CaMO JTa YKUBU
Kao 38ep wm auBibak”. " [To H. Tau6u (N. Taib), ocyma na rpahancky cMpt ,Buime
TOBOPH 0 MoK CyBEpEHe BITACTH 071 POCTOT M3BPILIABAH-a CMPTHE KasHe", '’

HakoH BumeneneHnjckux IMOKyIIaja IpaBHUKA Ja W37EjCTBYjy JOHOIICHE
3aKOHA O YKHIamy OBE Ka3He, To je W yummeHo cpeamaoM XIX Beka. IlpBo je
rpahaHcka CMpPT YKHHYTa Ka0 MHXEPEHTHa ITOCIIe/IUIIa OCY/Ie Ha Ka3HYy JAernopTalyje
3akoHOM 01 8. jyHa 1850.rommme, *® a OTOM je MOTIYHO eTMMHIHNCAHA 13 KA3HCHOT
crctema ®parnrycke 3akoroM ox 31.Maja 1854 rommme.

4. 'pahaHcka cMpT Yy XX n XXI Beky

Kana ce roBopu o rpajaHCKoj CMPTH Y JaHAILbE BpeMe, IPBEHCTBEHO CE UMa Y
BUy NPaBHU CHCTEMH JprkaBa Koje OaIlTHHE aHTJIOCAKCOHCKY MpaBHY TPaIHIH]y.
Tokom JereHnja OMa3sWwio je 10 CyXaBama Kpyra ImpaBa KOjUX je ocyheHux
JIMILIABAH, TAKO Ja ce JaHac rpahaHckoM cMphy Ha3uBa ryOMTaK camo jeaHor IpaBa —
npasa raca. I'paljaHcka cMpT Kao KasHa je mpectama ma Oyme meo Behmme'°
€BPONCKMX KOHTHHEHTAJIHHX MpaBHUX cucreMa jom cpequHoM XIX Beka. Ilpema
TOME, OBO IOrTaBjbe OaBuhe ce UCKIbYYMBO T'YOUTKOM IIpaBa Iriiaca 3aTBOPCHHUKA Y
AHTJIOCAKCOHCKHM TIPAaBHUM CHCTEMHMA.

critique de la législation et de jurisprudence, 312853,ctp. 402.A. Illoso (A. Chauvealun
®. Emu (F. Héli§) cy rpahascky cMpT Ha3MBaH ,,)KaJOCHAM OCTATKOM KOjH je (paHIrycko
paBO HACIIEWIIO O] BEJIMKE 3a0CTaBINTUHE JycTrHujanoBor npasa”. Chauveau, A., Hélie, F.,
Has. oeno, ctp. 160.

195 Monforte, T.uas. deno, ctp. 114.

19 Taibi, N.,Ne plus étre né. L'effacement des étres et la civile, Sens-Dessous, vol. 2, no.
22/2018¢1p. 25.

107 fremo, ctp. 26.

198 | oi sur la déportation, du 8 juin 1850, httpsiinocorpus.org/en/landmarks/textes-
juridiques-lois-decre/textes-relatifs-a-la-depoaates-aux-textes/8-juin-185@pucryrsbeHo
12.cenremopa 2023 ..

199) oi portant abolition de la mort civile, du 31 Me854, Bulletin des lois, no. 180,°ikrie,
no. 1534, 1854.

110 Mupjan Jlamacka HaBoau na je y CrasburoBo Bpeme y CoBjeTckoM caBe3y Oexarbe U3
3eMJbe paly TpederaBama HETpHjaTesby JOBOAWIO JIO CTaBJbakka BaH 3aKkoHA. AKO je oBa
Ka3Ha TpOTJIallieHa y OJICYCTBY, a JmIle ce Y MehyBpeMeHy Bpatu y COBjeTCKH caBe3, Y pOKYy

of 24 cata on yTBphHUBama MICHTHTETA HeroBa MIMOBHHA je Onia KoH(HCKOBaHA 1 ocyheHn
noryosben. Hakon CrassrHOBe cMpTH OBaj 3akoH je ykuHyT. Damaska, M.Adverse Legal
Consequences of Conviction and Their Removal: Ap8mative Study The Journal of
Criminal Law, Criminology, and Police Science, \&8, no. 3/1968;tp. 352.
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YV CjequmennMm AmeprdknM JlpkaBama TIpakca jeé BeOMa MIApONMKa |
IpHCYTHE Cy 3HAauajHe pasliKe O ApykaBe 10 Apxkase. - Mako je Hamytame
rpahancke cmptr de factou de iurebuo tpenn ox cpemune XX Beka, BpxoBHU Cyn
Cjemumennx Ameprnukux JpxkaBa je y ciydajy Pudaprcon mpotuB Pammpesa
(Richardson v. Ramirgzs 1974.romune™ MPECY/IMO J]a Oly3MMak-e TpaBa Tiaca
3aTBOpeHUIMMa HHje npotuBHO YcraBy CAJl, Tako na je omoryheH HacTaBak OBE
npaxce.'® TpeGa umaru y Buay na je y Cjemumenny Amepuukum JpikaBama of
cpeamte XX Beka IMPUCYTHA TEHJCHIIM]ja HAITyIITakha CMPTHE Ka3HE U HheHE 3aMEHE
JYTOTPajHIM, YECTO W JIOKMBOTHHM 3aTBOPOM, ITa cTora He m3HeHahyje cBe Behu
6poj rpahancku mpreux mna y CAJI.™ Ipema nomammma u3 2021.roxume, Koje
m3nocu Pabuja benr (Rabia Belt, 2.300.000AmeprikaHana je TPEHYTHO JIMIIIEHO
cnobozie, TITO je BWIE HEro YeTBOPOCTPYKO yBehame y OfHOCY Ha CTame
ocamaecernx romuaa XX Bexa.'™> O Tora, CKOpo T0NOBKHA 3aTBOpEHHKa ¢y Adpo-
AMepUKaHI, UaKo Cy y OIIITOj MomyJiandju 3actyivbenu ca 13%. [pumamavmm
IpHAYKe W JIATHHO TOMyJialdje uMajy TBocTpyko Behy BepoBatHohy ma Oymy
3aTBOPEHH O MpUMagHuKa Gere pace.”® ITpumepa pamm, Ha ®opuau mpexo 21%
YKyITHOT 6poja IpHaIa He Moxke aa riaca.™'’ TIpeko mecT MIHOHa AMepHKaHala,
omHOCcHO 2,5% yKyTHe ojjpaciie TOIyJIalyje, TPUBPEMEHO WIIM TPAjHO je JIMIICHO
TpaBa riaca 300r MOCeI0Barba KPUMHUHATHOT JocHjea. ™ TTocTaBiba ce HTame 1a 11
HaMepa jy’KHHX JprKaBa Jia OrpaHuue YTHUIR] IIPHE pace Ha MOJUTHYKH IPOIEC jOII

M TIpema nomammma u3 jaryapa 2023. roauie, cBera JBe ApkaBe HEMajy OrpaHHUCH:A y
HOTJIedy MpaBa Inaca ocyhuBaHMX JiHIfa, a To ¢y MejH u Bepmont. [[BameceT Tpu npxase
3a0pamyjy I7acame caMo TPEHYTHO 3aTBOpeHHMM ocyheHmmmmMa. JemHa mpkasa, JlymsujaHa,
3a0pamyje MpaBo I1aca 3aTBOPEHUIMMA U YCIIOBHO OTIyIITeHMMa. Y 15 npxxasa mpaBo ritaca
HEMajy 3aTBOPEHUI, YCIOBHO OTHYIITEHH M YCIOBHO ocyhenm. Ilopen OBHX TpHjy
KaTeropuja, y JEBeT JAp)kaBa IpaBO IVIaca HeMajy HU OWBIIH 3aTBOPEHHIM Koju Cy Beh
OJICIYKIJIM KasHe M M3alum Ha cinoboxy. State Voting Laws & Policies for People with
Felony Convictions, https://felonvoting.procon.stgle-felon-voting-lawsfipucryrusero 13.
cenrrembpa 2023.r., Florida Convicted Felons Allowed To Vote For Ishe In Presidential
Election After Completing Sentences https://abcrgasom/Politics/convicted-florida-felons-
allowed-vote-1st-timepresidential/story?id=738221#gucrymubeno 13. cenrembpa 2023,
Robert David Sullivariwhy do we still treat former prisoners like civélrfahs?, America. The
Jesuit Review, September 28, 2016 https://imww.a@@dgazine.org/issue/ending-civil-death
npucTybeHo 13.cenremopa 2023 .r.

12 Richardson v. Ramirez18 U.S. 24 (1974), https://supreme.justia.cosestederal/
us/418/24tipucryrubero 13.cenrembpa 20231

13 Singh, K. nas. unanax, ctp. 244.

114 sgunders, H. Dugs. uranax, crp. 1001.

15 Belt, R.,nas. unanax, ctp. 867, 868, Chin, Guas. wianax, crp. 1804.

116 Belt, R. naB. wnanak, ctp. 868, Delia Deckard, Ngs. uianax, crp. 392.

117 Delia Deckard, Nyas. wianarx, crp. 391.

18 The Sentencing Project. 6 Milion Lost Voters: tStaevel Estimates of Felony
Disenfranchisement, Washington, DC, 2016, httpaMhgentencingproject.org/app/uploads/
2022/08/6-Million-Lost-Voters.pdiprcrymbeno 13.cenrembpa 2023r.
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on XIX Beka mpomsomu mocnenune u y XX| BeKy W KakaB je yTwilaj Oupauke
HeCrocoOHOCTH OCyhMBaHMX JIMIIA Ha UCXOJT n300pa y AMepHuIn

3aTBOpeHMIIMMA Y AYCTpaJTHjH MpaBo Iyaca Moxke OnTr oMoryheHo y3 m3BecHa
orpaHuuera. Yuemhe y W300pHOM Tmporecy je Moryhe camo 3a IyHOJETHE
3aTBOpEHHKEe ocyheHe Ha KasHy JuIlera ciobone kpahy o TpH TOAWHE, alli U 3a
YCIIOBHO OTIYIITEHE 3aTBOpeHnKe. Kaja ocyl)eHnK Ha Ka3Hy JyKy Ol TPH TOJIHHE
m3alje Ha ¢G0Ty, IpaBo TIaca My ce Bpaha.™

Ony3nMame MpaBa Ijiaca 3aTBOPSHUIIMMA IO je TMpaBHOr cuctemMa Hosor
3emanma jormm om 1852. romue.*? Tlo onpendama HoBor 3akoHa w3 2010,
3aTBOPCHUI ¥ Ja/bé HEMajy NpaBo Iviaca 0K Cy y 3aTBOpy, >~ mTo je GHO
KOHTPOBEP3HU KOpaK yHa3aJ y OqHOCY Ha 3akoH o 1993,rne je 3abpaHa riacama
crIeTIa caMo ocyheHHIMA Ha KasHy TyxKy Of TpH romuse. > [Topex Aycrpanuje u
Hogor 3enanma, MHmuja je jenHa on 3emasba COMMON lawmpasa koja ¥ maibe
3a0parbyje IPaBo r71aca 3aTBOPEHHIIIMA. >

Kanana je, kao 3emiba Koja je MCTOBPEMEHO OAIITHHWIA W KOHTHHCHTATHY U
common lawmnpaBHy Tpaauiujy, Takohje KaKmbaBala 3aTBOPEHHKE TpaljaHCKOM
cMphy, unje cy ce mocneauie pamkoBaie y KBeOeky y oqHocy Ha ocrarak Kanane.
[porHmmja KBebek je rpahancky cmpt ykuHyma 1906.romuHe, 3HaTHO KacHHje 01
OCTAIMX 3eMajba KOHTHHEHTAHOr MpaBHOr Hacieha, a ocrarak Kanmame 2002.
TOJIMHE, HaKoH omTydyjyher ciydaja Cose npotus Kanane (Sauvé v. Canadlakoju
ce THIA0 YIIPaBO IpaBa IJlaca JIMLA JMIICHUX coboze. ' BpxoBuu cyn Kanazne
Mpecyuo je fa rpahaHcka cMPT HHjE Y CKIaLy ca MOJAEPHUM CXBaTambeM JbYICKUX
npasa u Jia je ,Beha BepoBatHoha qa he HApYIIUTH HEro YHANpPEIUTH MOLITOBAE
BJIaJIaBUHE TpaBa“, kKao 4 nda je ,Beha BepoBatHoha Aa he mOTKomaTu LMIBEBE
KPUBHYHHX CaHKIIMja, MOMyT ofBpahama ¥ IMONpaBibarkha, Hero ITo hie onmakiartu
BIX0BO TocTm3ame." 2> Kpos oBy omtyky Bpxosror cyma, Kanama je ,bopmaitro
PACKPCTHIIA Ca OBOM YCTAHOBOM", "2°

VYV komeBuu common lawrpahancke cmprti, EHrmeckoj, u majmbe MOCTOjH
reHepanHa 3abpana (blanket bal riacama 3a cBe 3arBopenuke. IlouerkoM oOBOr

19 Pprisoner Voting, https://aec.gov.au/About AEC/Ralibns/Fact_Sheets/fact_sheets/
prisoner-voting.pdfipuctymsseno 13.cenremGpa 2023 1r.

120 \illiams, L., #ag. wianax, ctp. 113, MackenzieA., Lock Them Up and Throw Away the Vote.
Civil Death Sentences in New Zealafwdckland UniversityLaw Review, vol. 19, 20@3p. 197.

121 Electoral (Disqualification of Sentenced Prisoperdmendment Act 2010,
https:/mww.legislation.govt.nz/act/public/2010/81atest/whole.html npucryruseno  13.
cenrrembpa 2023 1.

122 Flectoral Act 1993, section 80c, https:/mww.l&gien.govt.nz/act/public/1993/0087/
latest/whole.htmi#DLM308838pucryruseHo 13.centebpa 2023.r.

12 Singh, K. as. unanax, crp. 240.

124 Sauvé v. Canada (Chief Electoral Officd2002] 3 S.C.R. 519, 2002 SCC 68 https://scc-
csc.lexum.com/scc-csc/sce-cscl/en/item/2010/indexderyusero 13.cemrrembpa 2023 r.

125 53uvé v. Canada (Chief Electoral Officer)

126 Monforte, T.nas. dero, crp. 33.
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Beka, 2003.roquHe, noBerna ce ebata a M 3aTBOPEHHIMMA TpeOa Oy3eTH BHILES
MpaBa HEro INTO jé HEONMXOIHO Ja OW M OHM W JPYINTBO OWIM Oe30eIHH TOKOM
M3pKaBamba KasHe.2' JebaTy je TMOKpeHyo cilydaj XHpCT MpOTHB YjeIUE-CHOT
Kpassesctaa (Hirstv. The United Kingdojnmpecyhen oz crpare Esporickor cyna 3a
JbyAcka mpasa. Cya je yTBpIMO 1a je IeHepaidHa 3a0paHa IpaBa IJjlaca 4ecTo
Hecpa3MepHa Ka3Ha 32 YUHICHO JIeTIO M Jia OM TpeOGaio OCTAaBUTH TPOCTOP Ja ce Y
CBaKOM KOHKPETHOM CITy4ajy OJUTY4H Jia JIM 3aTBOPCHHUK MOXKE MMaTH NPaBo Iiaca
wn He.'”® Jlanac y EHriteckoj of1 JTHIT MO yJapOM Ka3HEHOT CHCTeMa MPaBo Ty1aca
WMajy ONTY)KCHH, OKPHBJCHM TMPOINIAIICHH KPUBUM Y HIIYCKUBAKY Mpecyie
(convicted but not yet sentengeds. ,rpaharcku 3atBopenvm” (Civil prisoners—
JHIa JIMIIeHa ciobofe 300r MOHAIIama Koja HUACY KPUBHYHO JIENO, TOITyT
Herutahama anmMMeHTaImje), JIHIa 3aTBopeHa 300r Herulahara HOBYaHe Ka3He, JIHIA
3aTBOpEHa 300T HEMOIITOBAA Cy/Ia, JHIA ocylheHa Ha T3B. Kyhwu 3atBop.'*®

5. 3aksbyyak

I'pahancka cMpT je Ka3Ha Yrji KOPEHH CEXKY jOIII y cTapy Bek. MTak, MmokyIiaju aa
Cce JIMHEapHO TMOBeXe rpal)aHcka cMpT Koja je eKcraH3mjy moxuBena y XIX Beky ca
aTHMHCKOM aTUMHjOM ¥ PUMCKOT MH(AMIjOM YHHE Ce TPETepaHuM 1 HEOTPEOHHM.

I'pahancka cMpT KakBa je MmocTojaia y CpeIbeM BeKy HaCTaBWiIA j€ CBOj pa3Boj Y
JIBa TpaBlia Kpo3 COMMON lawl KOHTHHEHTATHU MpaBHKU cHcTeM. Y EHrneckoj cy
CTpora npaBmIa OIILTET MpaBa yonakeHa 3a BpeMme BianasuHe Llejmca | Crjyapra, ma
je Tako yOnakeHa BapujaHTa rpaljaHCKe CMPTH TIOCITYXKIJIA Ka0 OCHOBA 33 BapHjaHTy
OBE Ka3He KaKBa je T0CTojala Y aMepIIKUAM H IPYTUM MIPEKOMOPCKAM KOJIOHHjaMa.

Y Cjenumennm AmepuukuM JlpkaBama QenepaiHO 3aKOHOJABCTBO HUjE
peryiucano murame rpahaHcKke CMpTH, Ma je OWIO0 OCTaB/bEHO 3aKOHOJABHUM
TEIMMA TI0jeIMHAYHNX IPyKaBa, ajld U CYJIOBUMA, J1a IOHECY OIUTyKY O TOME KOjux he
npaBa OCyheHHUIN OWTH JMIIEHH, a KOjuxX He. | 'yOuTak MMOBHHE y BHIY OTBapama
Hacneha, HaCHIHY MpeKu1 OpavHe Be3e, T'yOUTaK pOIUTEIHCKOT TIpaBa, Mpasa riaca,
MPOLIECHE CTIOCOOHOCTH, OWJIe Cy caMO HeKe Of TOCHeAWIA OCy[e Ha 3aTBOPCKY
kazHy. Wnak, oHe cy Omie qanexo Oake of MOCIenuna Koje je CHOCHO (hpaHITyCKH
ocyhennk Ha rpah)aHcKy cMpT.

@panrrycka BapujaHTa rpahaHcke cMpTH Omia je, YMHH ce, BepHHja KOMHja
cpenmoBekoBHe Tpahancke cmptu. Uy nepuomy npe Peponymmje, kao u y
HanosneonoBom KpuBriHOM 3aKoHHKY, TpaljaHcKa cMpPT je JOBOAMIA IO MOTITYHOT
ramiermha paBHe TMIHOCTH YoBeKa. OH je 0CTajao /1a ImoCToju Kao IMpocTa OMOJIOINIKa
TojaBa, Z0Or) Oe3 MKakBUX oOaBe3a, alu 1 Oe3 mpaga. ['pahancka cMpt y @paHITyckoj

127 Easton, S.Flecting the Electorate: The Problem of PrisonesddifranchisementThe
Modern Law Review, vol. 69, no. 3/20@tp. 443.

128 Hirst v. The United Kingdom (No. 2) - 74025/01 (B) ECHR 681 (6 October 2005)

129 \/oting whilst in prison, https:/prisonreformtrigesty. uk/adviceguide/voting-whilst-in-
prison/mpuctymbeno 13.cenremopa 20231r.
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je, o Kpusnunom 3akorvky ox 1810.romwme, Omna MMaHEHTHA TIOCIEAUIIA OCYIE
Ha TIPUHYAHU Paj y HEOTPaHWYEHOM Tpajamy U Aenoprauyjy. OBe KazHe Owie cy
W3pHUIIAHE 3a HajTe)ka KPUBUYHA JeNa, Mel)y KojuMa Cy MOJUTHYKA KPUBHUHA JeTa
Ouna 3acTymsbeHa y Benukoj Mepu. IlocTaBipano ce mMTame fa JM je HMOTpeOHO
KUJaTH TIOpofudHe M OpauHe Be3e ocyheHuka 300r H3BpIIEHA MOJUTHYKOT
KPUBHYHOT JeJIa ¥ KOja Ce CBpXa KaKibaBarba THMe enu noctrhu. ['pahancka cMpt
je y @panmyckoj ykuayta 1854. rommHe, HAKOH BHINEICIICHH]CKUX SKYCTPHX
pacmpaBa M IOKyIIaja NpaBHUKA 1a OBY, [0 MHIUBEHY MHOTHX, HCUOBEUHY M
MOHCTPYO3HY Ka3Hy TIOIIaJbY y MPOLIIOCT.

Y XX n XXI| Beky rpalhaHcka cMpT ce TOTOBO HCKJBYUYHMBO Be3yje 3a IyOHTaK
OMpaykor npaBa CaJAIbMX W/WIM OMBIIMX 3aTBOPEHUKA Y Da3M4MM IPaBHUM
CHCTEMHMMa KOju OallITHHE aHTJIOCAKCOHCKY TpaBHY Tpaauimjy. Y mopehemy ca
AHIJIOCAKCOHCKOM TpaljaHckoM cMphy M3 MPOIIIOCTH, @ HAPOUUTO Ca (PPAHITyCKOM
BapHjaHTOM rpalaHCKe CMpPTH, JaHAIKHA BapHjaHTa OBE Ka3He JelTyje Kao rpahaHcka
CMpPT CaMO IO WMeHy. Mehytum, y 3amagHuM neMokpaTHjama ce TpaBy Iiiaca
MpHJIaje TOJMKA BAXKHOCT Jia Ce HEPEeTKO CMaTpa W Haj3HauajHUjuM rpahaHcKum
NpaBoM, Ta He M3HeHahyje na ce rpahaHckoM cMplly HasuBa U ORy3UMAame CaMo
OBOT, jemHor TipaBa. | 'pahaHuH Koju HeMa OMpayYKo MPaBO HHUjE y CTAamby Na m3adepe
CBOj¢ TPEICTABHUKE M JIA CBOj IJIaC HEKWM IOJIMTHKaMa Koje OW HIUIC Y TMpaBITy
noOoJblIaka HEToBOr 1I0JI0Kaja; crora je rpahaHcku MpTaB. Y JaHAlImbE BpeMe
nTamke TpaljaHcke cMpTH je, 300 pacHOr cacTaBa 3aTBOPEHHUKE MOIMysaIwje, par
excellencgacho nuTame, 1TO FOBOPH Y MPHIIOT TOME Jia Cy TeXKEbE jY)KHHUX JpKaBa
u3 apyre nosoBrHe XIX Beka Ja cMarbe YTUIAj IPHUX AMepHKaHaIa Ha TIOJIMTHYKH
XKMBOT ypoauie miofoM. CaBpeMeHe TEHIEHIMje Kpehy ce y MpaBLly yKHAama
rpah)aHcke CMpPTH y MOTIYHOCTH, j€p Ce CMatpa Jia HA JpyKaBa, HU APYIITBO, @ HA caM
ocyheHHK HeMajy KOPHUCTH OJT OBE Ka3He.

Milica Marinkovic, LL.M.,
Assistant

CIVIL DEATH PENALTY IN ANGLO-SAXON AND FRENCH
CRIMINAL LAW

Summary

In the paper, the author gives an account of thgiroand development of the
civil death penalty in Anglo-Saxon and continetdal. The author decided to pay
attention to the French law as the most represetatriminal-legal system in
Europe of the 19th century when analyzing the ental variant of this punishment.
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By analyzing legal texts, court rulings, older amelver literature, the author
provides a comparative account of the consequesfagsil death in these two most
important European and world legal systems, as asllhe opinions of supporters
and opponents of this punishment. Although on Eaosoil it is considered a
punishment belonging to the past, in the Anglo+Stegal system civil death is still
the subject of a very lively discourse.

Keywords:. civil death, right to vote, loss of civil rightgsdnfranchisement
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