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This paper deals with the compensation for damagesed by injuring or
killing of a companion animal in Serbian tort lawhere the main focus is on
explaining the influence which ‘animal welfare’, as legally protected non-
patrimonial interest violated due to injury or kify of a companion animal, and
‘emotional relationship between the owner and hkis/imjured or killed animal
companion’ may have on the application of tort laes on recovery of damages.
Firstly, the author tries to clarify the generalfflience of ‘animal welfare’ on the
legal treatment of animals in Serbian civil lawca it seems that such clarification is
necessary for the interpretation of the rules ofl daw (particularly those of tort
law). Thereatfter, the author discusses the tortriates for determining the amount of
compensable pecuniary damages for an injured tedkitompanion animal, with
special attention given to the problem of recowgdasts for the veterinary treatment
of the injured companion animal, which may be $icamtly higher than the animal’'s
market value. To solve this problem, the authorémes whether the fact that the
owner is, pursuant to Serbian animal welfare legish, obliged to take care of
‘welfare’ of his/her companion animal and to pravithe veterinary treatment in case
of its injury (i.e. in case of violation of ‘animalelfare’) can be relevant enough for
awarding the compensation of costs necessary fibr tseatment in accordance with
the existing rules of Serbian tort law, irrespeetof the companion animal’'s market
value and effectiveness of veterinary treatmemiallyi the author discusses the
relevance of the emotional relationship betweenavaeer and his/her injured or
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killed animal companion in Serbian tort law, foogsion the analysis of tort law
provisions that may exceptionally enable the owfi@n injured or killed companion
animal to claim monetary compensation for the emnatisentimental value that the
animal had for him/her.

Key words. civil law treatment of (companion) animals, viabatiof ‘animal
welfare’, compensation for pecuniary damages, ematihuman-
animal relationship, non-pecuniary damages, comgténs for
emotional/sentimental value of injured/killed comipa animal.

I INTRODUCTION

The idea of providing a proper legal protection &mimals matured in the
Republic of Serbia (henceforth Serbia) at the enthe first decade of the 21st
century, when the Serbian Parliament adopted thma\iwWelfare Act (henceforth
abbr. AWA), whose solutions are mostly in line wittose contained in German,
Swiss® and Austriaf animal protection acts. As a legal source of publiv nature,
Serbian AWA prescribes a number of obligations whans toward animals of all
species (such as the obligation to take care afasii health and life, obligation to
refrain from inflicting pain, suffering, fear anttess on animals, obligation to refrain
from abusing and killing of animals ettrE.)mcIuding special obligations for owners
and keepers of companion anirﬁa(sﬁollowing the example of the European
Convention for the Protection of Pet Animalshich has been ratified by Selfbiaas
well as administrative sanctions for their vioIat?oAIso, the Criminal Code of
Serbia® was amended by introducing new criminal offens@s protect animals,
especially the criminal offense for the killing aatolise of animals:

! Animal Welfare Act (AWA) Official Gazette of the Republic of Serbi. 41/2009.

2 Tierschutzgesetz vom 24. 7. 1972, in der Fassan@ekanntmachung vom 18. Mai 2006
(BGBI. | S. 1206, 1313), das zuletzt durch Artikel 280 derordnung vom 19. Juni 2020
(BGBIL | S. 1328) geandert worden ist.

® SR 455 Tierschutzgesetz von 16.12.2005, AS 2068, BBI 2006 327.

* Tierschutzgesetz vom 28. 9. 20B&BL | Nr. 118/2004BGBI | Nr. 86/2018.

® Art. 6 and 7 of AWA

® Art. 53-70 of AWA

" European Convention for the Protection of Pet AgmETS No.125, Strasbourg,
13/11/1987.

8 Act on Ratification of European Convention for fRetection of Pet Animalfficial
Gazette of the Republic of Serbia — InternatiorsaedmentsNo. 1/2010.

% Art. 82-85 of AWA

10 Official Gazette of the Republic of Serbido. 85/2005, 88/2005 — correction, 72/2009,
11/2009, 121/2012, 104/2013, 108/2014, 94/201635/2019.

1 Art. 269 of Serbian Criminal Code
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However, when it comes to the legal treatment @fals in civil law, the
situation is quite different. Serbian civil law doaot contain special provisions
regarding the legal status of animals, nor doesndtude specific rules on
compensation for damages resulting from the irguoinkilling of animals. Animals
are still characterised as movable things whicbrigeto their owners who enjoy, in
accordance with general rules of tort law, civil larotection in case they are injured
or killed. Nevertheless, the adoption of AWA hasamaged civil law authors to
discuss the legal status of animals and the reg@feslamages for their injury and
killing in great detaif® Generally, they took the view that the fact thagrg human
(particularly an owner of an animal) has a legdy do take care of animal welfare
clearly shows that property rights over animalslianiged, so that Serbian civil law
must differentiate between animals and ordinarya‘nt«ms‘l,3 which should also have
an impact on tort law cases concerning the injuikiling of animals™® As concerns
companion animals, which are defined as animahsﬂaersocializingl,5 authors also
insist that the special emotional relationship leefwcompanion animals and their
owners has to be taken into account by the caatrtitcides on recovery of damages
for their injury or kiIIing.16

Bearing the above in mind, this paper aims to wéhl several issues regarding
the treatment of companion animals and compendatiafamages for their injuring
or killing in Serbian civil (tort) law. The studyilvbegin with clarification of the
extent to which the legally protected animal welfaas an influence on the legal

12 See V. Vodineli, Gradansko pravo,Beograd, 2012, 411-416; M. KarawikMiri¢,
Gradanskopravni tretman Zivotinje u Stetnom diaga, in: Zivotinje i pravo (ed. M. Karanii
Miri ¢, M. Davink, |. Vukovi¢), Beograd, 2016, 155-158, 167-173; T. JevretnBeirovt, N.
Petrove Tomi¢, Naknada nematerijalne Stete u ¢&lju smrti ili povrede Zivotinje (kKnog
ljubimcay), in: Zivotinje i pravo (ed. M. KaranikiMiri¢, M. Davin, |. Vukovi), Beograd,
2016, 175-208; R. JotandyPravni status Zivotinja u gi&anskom pravuGodiSnjak Pravnog
fakulteta Univerziteta u Banjoj Luci, vol. 36, 201401-120; R. Milenko¥i, Naknada Stete u
slucaju smrti ili povrede kénog ljubimca Glasnik Advokatske komore Vojvodine, vol. 87,
2015, 525-542; J. VidiTrnini¢, Pravna zastita kénih ljubimaca u dom&m zakonodavstyu
Zbornik radova Pravnog fakulteta u Novom Sadu n2042, 305-334; S. Raduléy{Pravni)
status kdnih ljubimaca i posebna afekcija prema njinZéoornik radova Pravnog fakulteta u
NiSu vol. 89, 2020, 335-35B. Marjanovt, Pravo vlasnika Zivotinje — Knog ljubimca u
sludaju njenog ubijanja ili povidvanja, Savremeni izazovi u ostvarivanju i zastiti ljuitisk
prava, Kosovska Mitrovica, 2025, 339-359.

13 See particularly V. Vodingj op. cit, 415-416; R. Jotanayiop. cit, 117-118; S. Radulayi
op. cit, 342-344; V. Bajovi, Pravni status Zivotinja — pokretne stvari ili nedtiSe? in:
Kaznena reakcija u Srhiji- XIieo (ed.Db. Ignjatovt), Beograd, 2023, 231-255.

V. Vodinelé, Gradansko pravp 416; M. Karaniki Miri¢, Gradanskopravni tretman
Zivotinje..., 167-173; R. Milenkowi, op. cit, 528-530.

15 See Art. 5(1) point 26 of AWA

16 See particularly T. JevremévPetrové, N. Petrowt Tomié, op. cit, 179-180, 183; R.
Milenkovi¢, op. cit, 531-539; S. Radulajiop. cit, 344-347.

45



MACHWK MPABA, roaunHa XVI, 6p. 2/2025

status of animals in Serbian civil law, becausé silarification is, in our opinion, a
precondition for correct and dull interpretatiorttuf rules of tort law contained in the
Serbian Obligation Law Att (henceforth abbr. SOLA). Thereafter, the study wil
focus on determining the amount of compensablenmgudamages for injured or
kiled companion animal, where the special attentigll be given to the issue of
whether the fact that the 'damaged object’ is thmal itself, i.e. its welfare protected
by AWA, can be taken into account as an additicriggrion for determining the
amount of compensation for pecuniary damages. iig particularly targets the
problem of recovering veterinary costs for the tiremt of the injured animal,
considering that these costs may be significamglgen than the market value of the
animal; it will be discussed whether their recoveay be justified by the fact that
animal welfare was violated. Finally, the studyl\dital with the relevance of the
emotional relationship between the owner and higbmpanion animal in Serbian
tort law, focusing on the possibility of awardingometary compensation for the
emotional/sentimental value the injured or killedhpanion animal had for its owner.

II 'ANIMAL WELFARE’ AND LEGAL TREATMENT OF ANIMALS
IN SERBIAN CIVIL (TORT) LAW

Since there is no special provision on the statasioals in Serbian civil law,
one can claim that they should be treated as &y ntovable thing that has market
value (price) and forms an integral part of som&opmperty. However, although
animals are property items, they differ from inasienmovable things because they,
as living creatures, enjoy a special legal regisnevbich their welfare is protected.
Pursuant to Art. 5(1) point (4) of AWA, animal waié is defined as providing for
conditions in which animals can meet their physgjidal and other needs specific to
their species such as water and food, accommogatigsical, mental and thermal
comfort, safety, expression of basic behavioursiakoontacts with animals of the
same species, absence of pain, suffering, femsdland injury. The legal concept of
animal welfare defined in this way clearly showattthe owners of animals are
primarily responsible for their welfare, i.e. théralth and life, which means they
have a duty to take care of animal welfare and #rey for that purpose, imposed
with many obligations which significantly limit thexercise of their property rights to
which animals are subjecté%l;also every other person has certain obligations

7 Official Gazette of Socialist Federal Republic efg¥slavia No. 29/78, 39/85, 45/89 —
Decision of Yugoslav Constitutional Coutifficial Gazette of Federal Republic of Yugoslavia
No. 31/93,0fficial Gazette of Serbia and Montenegiko. 1/2003 — Constitutional Charter
andOfficial Gazette of the Republic of Serlii#n. 18/2020 (translation of this act in English:
b. Krsti¢ (translator)The Law on Contracts and TorBelgrade, 1997).

18/, Vodineli, op. cit, 416; R. Jotanogj op. cit, 117; N. Stojano¥j Deset godina Zakona o
dobrobiti Zivotinja Republike Srbjj@bornik radova Pravnog fakulteta u Novom Sadu.2no
2019, 449.
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towards animals concerning the protection of tvelfare’® Having this in mind, it
can be concluded that animal welfare represerdgally recognized and protected
non-patrimonial (non-economic) interé&which is why animals have to be treated
as legal objectsui generi§.1

Putting the welfare of animals in the foreground leal to the development of
the view?? which has recently become increasingly populeBérbian literaturé®
that animals are not only legal objests generisbut also persorsui generis This
sui generidegal personhood is reflected in the fact thatnais, pursuant to AWA,
possess certain personal goods (life, health, inenthphysical integrity), which
makes them legally capable to have personal (nimoaial) rights to those goods,
such as the right to life, health, mental and aysntegrity, while they do not have
legal capacity for patrimonial rights and for arligations as well as business
capacity, capacity for tort liability and the capado be a party and to act
independently in civil proceedinéé.This means that an animal is the holder of its
welfare as a protected non-patrimonial interedtjtiis not legally entitled to claim
civil law protection before the court in case ailation of this interet The right to
claim legal protection in such a case belongs ¢oathner of the animal who is
obliged to take care of its welfare.

The presented view on tteii generislegal personhood of animals does not
essentially affect the civil law treatment of ajuiied or killed animal, given that the
Serbian tort law continues to protect the ownethef animal, as a person who
sustains damage, and not the animal itself. Howé\aearly indicates that injury or
killing of an animal damages not only the animalha&sowner's property item which
has a market value, but also the welfare of themanas a legally protected non-
patrimonial interest. Such reasoning implies thatviolation of ‘animal welfare’ has
certain consequences that target both the injuited/lanimals and their owners.
Namely, concerning the injured or killed animalg wiolation of their welfare is
reflected in the pain, fear, and stress they sdfeue to injury or killing, which can
be characterised as non-pecuniary damages, theeneatiopn of which is not
recognized in Serbian tort IR

As concerns the owners of injured/killed animdis, \tiolation of animal welfare
imposes that they must bear certain costs, sutiioas for veterinary treatment, to

9 Art. 6 and 7 of AWA

20\, Karaniki Miri ¢, Gradanskopravni tretman Zivotinje, 171.

2Ly, Vodinelic, op. cit, 416; R. Jotanowj op. cit, 117; S. Raduloy;j op. cit, 344.

22/, Vodinelic, op. cit, 415-416.

237, Jevremow Petrové, N. Petrowt Tomi, op. cit, 177-179; R. Jotanayjiop. cit, 112-118;
M. Karanikic Miri¢, Graganskopravni tretman Zivotinje.170-173.

24\/. Vodineli, op. cit, 416; M. Karanilké Miri¢, Gradanskopravni tretman Zivotinje. 172;
R. Jotanong, op. cit, 118; S. Raduloyj op. cit.,343-344.

25 M. Karaniki Miri¢, Gradanskopravni tretman Zivotinje, 172.

% |bid., 172-173.
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heal the violated animal welfare, which is thegalobligation embedded in the legal
concept of animal welfare. These costs represeninfy damage for the animal's
owner and can be, especially in cases of injukllarg of companion animals, much

higher than the market value of the animal. Wiis th mind, one may raise the
guestion whether the owner of the injured or kitednpanion animal can claim the
compensation of costs necessary for performinperisiuty of taking care of animal

welfare, that can exceed the animal’'s market vatuén order words, whether the
fact that ‘animal welfare’ is harmed can, in aduditito animal's market value,

influence determining the amount of compensatiopdéguniary damages?

IIT PECUNIARY DAMAGES FOR INJURING OR KILLING OF A
COMPANION ANIMAL — THE IMPACT OF '‘ANIMAL WELFARE’ ON
DETERMINING THE AMOUNT OF COMPENSATION

A. General rules on awarding compensation and seti) the problem

In Serbian tort law, the pecuniary damage is défine the diminution of
someone’s property (simple damage) and, eventaallpreventing its increase (i.e.,
as the loss of profit that could be expected ifdlimaging event had not occurr@d).
The amount of compensation is to be calculatedrdicgpto the prices at the time of
rendering the court decision (Art. 189(2) of SOLlald determined by applying the
so called principle of integral compensation (AQ0 of SOLA), that imposes the
awarding of amount which is necessary to bringntlagerial situation of the person
sustaining damage to the state in which it wouldehaeen if there had been no
damaging act or omission (regardless of the degjrizilt of the person who caused
the damagés.3 When a thing (property item) is damaged or destipyhe main
criterion for calculating the amount of compengat®othe market price of that thing
and, if the owner had a profit from using the dagdbagr destroyed thing, the market
value of the lost prof?tfa

Since the companion animal is a property itemptleer may suffer pecuniary
damage if his/her animal is injured or killed. ircls a case the diminution or loss of
animal's market value represents a simple damalgie Yess of profit is very rare
because the owner keeps the companion animal nfiaimgpcializing (and not for a
profit), although it can occur in some cales e.g., the owner of a dog has been

" Art. 155 of SOLA
8 M. Karaniki Miri¢, Obligaciono pravopBeograd, 2024, 501-502, 667;Hordevi¢, Clan
189 ZOQ in: Komentar Zakona o obligacionim odnosima @dbodan Perogj Dragoljub
Stojanowt), Gorniji Milanovac, 1980, 558 — 568; Pordevié, Clan 190 ZOQin: Komentar
Zakona o obligacionim odnosima (ed. Slobodan Pé&rdvragoljub Stojanoé), Gornii
Milanovac, 1980, 565-569; M. KraranikMiri¢, Odmeravanje naknade Stete prema vrednosti
é(goju je stvar imala za ogtenikg CRIMENII no. 1, 2011, 69-72.

Ibid.
%0 R. Milenkovi;, op. cit, 525-526, 530.
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selling the cubs and thus earning a certain incaruiegfter the occurrence of the
harmful event he/she can no longer do so, whiclatkee loss of profit is reflected
in losing the income that could be expected froersttlling of cubs. Therefore, it can
be concluded that the basic criterion for calautptihe amount of compensable
simple damage is the market price of the compaaummal, which depends on the
breed, gender, health condition, age, training,séumd the criterion for calculating
the lost profit is the market price of the misgimgdfit (e.g. the market price of a cub).
By using these criteria Serbian Appellate CouNovi Sad has, in its decision of
April 21, 2011, determined the amount of compeaosdir pecuniary damages in
one case of the killing of a companion aniﬁ%aAccording to the facts of this case,
workers of a utility company in Novi Sad, which weisgaged in the campaign of
removing stray dogs, mistakenly killed a male Ldbraetriever who had fantastic
bloodlines and was excellent for breeding, fromciwhhe owner could benefit. The
Appellate Court in Novi Sad, relying on the expeéthess's findings, determined that
the market value of the dog was 5000 euros anddadidin accordance with Art.
189 and 190 of SOLA) the owner of the dog that athes compensation for simple
pecuniary damage. The court also considered thaibiitg of awarding the lost
profit, which could be obtained by using the dagtieeding (the owner of the dog
could sell the best male puppy from the littertfar market value of 500 euros), but
decided not to award it because the owner didsethe dog for that purpo§3e.
However, in many cases, the companion animals daaeey low (or no) market
value, and their owners do not care about thewmdiiles or the profit from their
reproduction, but keep them exclusively for soziiadj, often considering them as
family memberé* If such companion animal has been immediatelyedilby
wrongdoer, very low or no pecuniary damage is chtesés owner who is, therefore,
usually left without compensation; the owner coudgtentually claim the
compensation for the emotional value the killed ganion animal had for him/her,
which becomes the important disposable ‘tool’ of kw in this kind of cases that
may burden the wrongdoers (which will be discussiter in section 4). On the other
hand, if the low-priced companion animal has beguréd by a wrongdoer, the
owner is, pursuant to AWR legally obliged to provide veterinary treatment fo
his/her injured animal, the costs of which are lissveral times higher than the
animal's market price. Since companion animal’sketgprice is a main criterion for
calculating the amount of compensable pecuniaryadas) it is necessary (as already
stated above) to explain whether the owner of thedd companion animal is
entitled to claim the recovery of veterinary treatincosts or, more precisely, whether

%1 See als®. Marjanovi, op. cit, 347.
%2 Appellate Court in Novi Sad, Judgement GZ. 805/fL Aprii 21, 2011,
Q;Etps://sudskapraksa.sud.rs/sudska—praksa, visitdavember 28 2025.
Ibid.
% In that regard see also S. Radulpwp. cit.,346.
% See Art. 6 (4) and (5) of AWA.
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the principle of integral compensation of pecun@aynage ‘covers’ such costs which
are higher than the market price of the injured mammon animal, especially if one
takes into account that the owner cannot avoid tiém affirmative answer would

certainly mean that Serbian tort law not only mtst¢he patrimonial interests of the
owner of the injured companion animal, but alscesakare of the companion
animal’s interests, i.e., its welfare. The follog/subsection discusses this issue.

B. Principle of integral compensation and the dutyf taking care of ‘animal
welfare’ — the recovery of veterinary expenses anather incurred costs

Since the market value of a thing is set as arctilsgecriterion for determining
the amount of compensable simple pecuniary danitaigeysually argued that this
value in any case represents the limit up to wtiiehcompensation amount can be
awarded® However, in our opinion (which relies on the vietagen in Serbian
Iiteratur€7), the market value of the damaged or destroyed) fisia main criterion
that can be supplemented by additional criteria rf@asuring the amount of
compensation, depending on the circumstances afates whereby the court must
take care not to impair the reparative functiotodflaw. We believe that our opinion
has a strong basis in the text of Art. 190 of SOWAich regulates the principle of
integral compensation of pecuniary damage and eesfidlows:

"While also taking into account the circumstancé®rathe occurrence of
damage, the court shall award compensation in theumt necessary to restore the
material situation of the person sustaining damiat the state it would have been
without damaging act or omissioft.

The wording of this provision clearly indicates ttilae principle of integral
compensation requires the court to take into adaliie relevant (either general or
special) circumstances that existed before anldeatime of the damaging event or
that occurred after the damaging event, to adsessriount of compensation that will
bring the person sustaining damage into a mageoiition in which he/she would
have been if the damaging event had not occurrétchA¢ircumstances are to be
considered as relevant is to be assessed in eaciﬁcspaseg,g where the court must
provide that taking such circumstances into accdaas not make ‘a profit’ to the
person sustaining damage, but brings him/her intatarial situation in which he/she
would have been without a damaging evént.

In Serbian literature, it is noted that one of cileumstances which may occur
after the thing was damaged and which must be takemccount when calculating
the amount of compensation is that the personisimgfalamage can repair the thing

% M. Konstantinowt, Obligaciono pravo, beleske sa predavarfieograd, 1969, 98; J.
Radis¢, Obligaciono pravo, opsti deBeograd, 2007, 272.

37 See Karaniki Miri ¢, Odmeravanje naknade tetg78.

% Translated byp. Krsti¢, op. cit, 64.

%97 Pordevi¢, Clan 190 ZOO.., 566-568.

40 M. Karaniki Miri ¢, Odmeravanje naknade $tete 70, 78.
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at his/her own expense and then require the rabfopgrson to compensate these
expenseé.1 In case of injury of a companion animal, suchrauanstance occurs
when the owner, as a person sustaining damagedesoveterinary treatment to
his/her injured companion animal, where this treatncan be roughly characterized
as ‘repairing’ of an animal. However, it must bepbasized that the owner of the
companion animal (unlike the owners of other damaiglags who are free to decide
whether to repair the thing) is obliged to do se, ito provide proper veterinary
assistance to the injured animal, since it is requby Art. 6(4) point 2 of AWA. This
obligation exists irrespective of whether the coftgeterinary treatment significantly
exceed the market value of the companion animalrgmesents only one of many
obligations of the owner whose purpose is to pt@ritnal welfare. Hence, the care
of animal welfare, as a legally protected non-pairial interest, creates certain
material costs for the owner of the animal, whotrbesar them, and this fact should
not be ignored.

Namely, considering that the injuring of an animadans that its legally
protected welfare has been injured too, it is dlegrsuch injury (damage) could only
be repaired’ by veterinary treatment. Veterinaeatment itself can successfully heal
the injury of the animal or can be, depending ersthverity of injury, of little help or
completely ineffective (e.g., the veterinarian eigkrything in his/her power to save
the animal’s life, but there was no way to savdritgall these situations, the material
costs of the treatment (which arise after injugy,after damaging event) are borne by
the owner and cannot be avoided because the prgwidia veterinary treatment for
the injured animal is a legal obligation of the ewnvhich means the court must take
them into account when calculating the amount ohpEnsation, irrespective of
whether they are higher than the animal's markktevar whether the veterinary
treatment was fully or partially effective or cortglly ineffective. The compensation
of veterinary costs (the amount of which is to l¢éenined according to market
prices of veterinary services in accordance with 289(2) of SOLA) would bring
the owner of the companion animal into the mateifahtion in which he/she would
have been if his/her companion animal had not bgered, just as it is required by
the principle of integral compensation containediit 190 of SOLA* In addition,
it must be mentioned that Art. 6(3) of AWA imposias obligation of providing the
veterinary assistance for the injured animal ta¢isponsible person (wrongdoer) too,
which can be cited as an extra argument for higbligation to recover the costs of
veterinary treatment to the owner of the animal péid thent

Therefore, in our opinion there are no obstaclesdognize veterinary treatment
costs (including medicines and other medical deyias a simple pecuniary damage

41 0. Stankoui, Naknada imovinske Stete: iznos naknade kod detiktgevornostiBeograd,
1968, 52-68; ZDordevié, Clan 190 ZOO...567-568.

42 R. Milenkovi, op. cit, 530.

43 About the recovery of cost for veterinary treattehcompanion animals see also
Marjanovt, op. cit, 344-346.
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which the responsible person must compensate,ietlenamount of these costs is
higher than the market price of the companion dniema irrespective of
effectiveness of veterinary treatment, because seichgnition is completely in
accordance with the principle of integral compeorabf pecuniary damages and
supported by the legal concept of ‘animal welfarsthough the awarding of
compensation for these costs is primarily set énititerest of companion animals’
owners, nobody can deny that it indirectly seregwotect the interests of companion
animals, i.e., their welfare, too. By imposing tiigation on the responsible person
to recover all costs necessary for veterinary mieat of an injured companion
animal, the rules of Serbian tort law are actuialtgrpreted and applied under the
influence of the existing animal welfare legislatio

Finally, it should be added that, following thengiple of integral compensation,
the owner of companion animal is also entitledettover all other costs incurred in
connection with the damaging event, such as cdstsansport of the injured
companion animal to the veterinarian, funeral ¢etts, since there is an adequate
causal link between the occurrence of these casis $imple pecuniary damage) and
the damaging event (the act of injury or killingtloé companion anima‘lj‘. However,
the compensation for the costs incurred by the pwierekeeping and caring for
companion animals during their lifetime, such astx@f accommodation, food,
regular medical examinations, vaccinations, trgineic., cannot be awarded. In the
above-mentioned decision, the Appellate Court inil$@ad dealt with this issue and
concluded that the owner of the killed companiaimahis not entitled to claim the
recovery of such expenses from the responsible)rp‘é?s'l' he court stated that the
costs (for food, vaccinations, etc.) incurred lg/divner to get the dog in the shape it
was in at the time it was killed cannot be takea atcount, because he invested in
his dog to achieve the quality and the value tigehdml at the time of the damaging
event. In other words, the court ruled that thestsacannot be separately recovered
because they are already included in the amouwitnpile pecuniary damage, which
is determined according to the market value okillezl dogf16

IV AWARDING THE COMPENSATION FOR THE
EMOTIONAL/SENTIMENTAL VALUE OF INJURED
OR KILLED COMPANION ANIMAL

Since companion animals are kept for socializirggirt owners regularly
establish a strong emotional relationship with tAérwhere such an emotional

4 About causality/causal link in Serbian tort lave #&Dordevi¢, V. Stankou, Obligaciono
pravg Beograd, 1986, 358-363.

4 Appellate Court in Novi Sad, Judgement Gz. 805/4fi April 21, 2011,
h;ftps://sudskapraksa.sud.rs/sudska—praksa, visitdavember 25 2025.

“°Ibid.

4" See S. Radulogjop. cit, 346-347.
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connection represents a special hon-patrimoniakeviar the owners. Therefore, in
case the companion animal is injured or killedoitser usually suffers emotional
distress (mental pain) that is significantly diier from his/her negative feelings due
to the diminution or loss of the animal's marketueaand can be compared to
emotional distress (mental pain) suffered due jtoyiror death of a closely related
person‘f8 With this in mind, one may raise the question Wwhethe owner of an
injured or killed companion animal can claim congagion for such emotional
distress, which is undoubtedly a form of non-pesyndlamage. Generally speaking,
Serbian tort law does not recognize compensationoafpecuniary damages for
emotional distress suffered due to damage or baspooperty iten> which also
applies to the compensation for emotional disteegfered by the owner of the
injured or killed companion animal, since the coniga animal is a property item
t00>° However, it is convincingly argued that the prinsof Art. 189(4) of SOLA
exceptionally (i.e., under certain conditions) déemithe owner of a damaged or
destroyed property item to claim monetary compé@nsat for the
emotional/sentimental value that that item hachfowher™* The existence of such
emotional/sentimental value depends on the injensif the owner's
emotional/sentimental attachment to the ﬁ%and, in case the item is damaged or
destroyed, is reflected in a certain kind of enmatialistress suffered by the owner,
which is characterized by some authors as non-i;)ffszulhatmagé3 Hence, it means
that the owner of a companion animal, who was emally attached to the animal
and suffered emotional distress due to its injunkiting, may claim monetary
compensation for such damage,%o.

Art. 189 of SOLA contains four paragraphs, wheeefitst three paragraphs are
focused on determining the amount of pecuniary dasidan accordance with
economic criteria following the principle of intedjicompensation, while the fourth
(and last) paragraph regulates the special casdetefmining the amount of

8 R. Milenkovi, op. cit, 532.

49 Supreme Court of Serbia, Decision Rev. 2749/2G(dovember 25, 200RaragrafLex;
District Court in Valjevo, Judgement Gz. 1119/2G85July 21, 2005ParagrafLex; M.
Karanikic Miri¢, Obligaciono pravp515; M. Karaniké Miri¢, Non-Pecuniary Loss in Serbian
Tort Law: Time for a Change in Paradigimif: SEE/EU Cluster of Excellence in European
and International Law Series of Papers, Vol. 2yt8&eken, 2016, 5-6; M. KarankiMiri¢,
Odmeravanje naknade Stete75-76.

0 M. Karaniki Miri ¢, Gradanskopravni tretman Zivotinje, 169-170.

°1 7. Pordevi¢, Clan 189 Z0O.,.564; O. Anit, Obligaciono pravpBeograd, 2010, 474; J.
SalmaObligaciono pravpNovi Sad, 2007, 600.

52T, Jevremowi Petrové, N. Petrowt Tomi, op. cit, 183.

%3 7. Pordevié, Clan 189 Z0OO.,.564.

4 T. Jevremoni Petrové, N. Petrowt Tomié, op. cit, 183-184; R. Milenkoj op. cit, 534,
538; O. Antt, op. cit, 474; S. Raduloyj op. cit, 340-342, 345-46.
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compensation according to the value the destrayddrmaged thing had to its owner.
The fourth paragraph reads as follows:

“(4) Where a thing is destroyed or damaged by anioral offence committed
wilfully, the court may determine the amount of gensation according to the value
the thing had for the person sustaining dama‘ﬁe”.

It is obvious that the wording of Art. 189(4) of B®introduces ‘the value the
destroyed or damaged thing had for the personiingiadamage’ as a special
criterion for determining the amount of compensatishich can be applied only if
that thing was damaged or destroyed by a wilfudipmitted criminal offence. Some
authors claim that this criterion represents thigjestive economic criterion for
determining the amount of pecuniary damages iniaipeituationsgf6 In contrast,
others argue that it serves as the basis for caafen for the sentimental or
emotional value the damaged or destroyed thinddrate owner.” The latter view
implies that Art. 189(4) of SOLA regulates a specige of compensation for non-
pecuniary damage which is reflected in a special kif emotional distress suffered
due to damaging or loss of an emotionally valuableg and whose amount,
determined by the assessment of the degree of ‘svemaotional attachment to that
thing, is to be "added" to the amount of compeosatif pecuniary damage
determined in accordance with the principle ofg'r&écompensatio??. Nevertheless,
irrespective of whether it is characterized as lgjestive economic criterion for
determining the amount of pecuniary damages oeciaype of compensation for
non-pecuniary damage, it is undisputable that, rutigie rule, the higher amount of
compensation for damages may be awarded, whichaleasbeen confirmed in
Serbian judicial practice. In its decision of Now&mn24' 2004, the Supreme Court of
the Republic of Serbia took the stance that Art9(48 of SOLA regulates
determining ‘the amount of pecuniary damages thhaigher from the real value of
destroyed thing’ and, thus, ‘corresponds to theyaate value the thing had for its
owner’,59 which led some authors to the conclusion that Stwpreme Court
interpreted Art. 189(4) of SOLA in a way that itraduced the subjective economic
criterion for calculating the amount of compensatior pecuniary damaggg.
However, in the decisions of Serbian appellatetagioer courts which followed the

% Translated by. Krsti¢, op. cit, 63 - 64.
%5 M. Karaniki Miri¢, Obligaciono pravp515-516, 668; M. KaranikiMiri ¢, Odmeravanje
naknade Stete, 78-79; J. Radi§ Razgranfenje imovinske i neimovinske Stefeali
Pravnog fakulteta u Beogradu, no. 1-3, 1998pl14/arjanove, op. cit.,351-352.
*" See and compare Pordevié, Clan 189 Z0O0.,.564; O. Anit, op. cit, 474; T. Jevremoyi
Petrové, N. Petrow Tomi¢, op. cit, 183; S. Radulo¥j op. cit.,340-341; M. Mij&i¢, Naknada
;ogekcione vrednosti uniStene styBriavni Zivotor. 1-2, 1993, 279; J. Salnag. cit, 600.

Ibid.
% Supreme Court of Serbia, Decision Rev. 2749/200buember 25, 200Laragraflex.
%0 M. Karaniki Miri ¢, Odmeravanje naknade $tete78-79; M. Karanikd Miri ¢, Obligaciono
pravg 515-516.
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mentioned decision of the Supreme Court, it wasetiomas stated that this provision
imposes the recovery of non-pecuniary damage waoseint is to be determined
according to the emotional (sentimental) valuedbstroyed or damaged thing had
for its owner’* Namely, the Appellate Court in Kragujevac foumdits decision of
September 29 2010, that ‘the law regulates non-pecuniary daniagthe loss of the
thing only if such a loss is caused by a wilfulbyramitted criminal offence, according
to Art. 189(4) of SOLA’, and added that this primis ‘enables the amount of
compensation be determined in accordance with thgective criterion, i.e.,
according to the value the thing had for the pessmitaining the damage (sentimental
value)’.62 On the other hand, it seems that the decisiomefAppellate Court in
Belgrade, rendered on Septembelh, 2P018, illustrates most suitably how the
provision of Art. 189(4) of SOLA is to be interpedtand applied. In this decision, it
was clearly emphasized that Art. 189(4) of SLOAutaigs the compensation of
damage for a loss of ‘special emotional/sentimevaiie’ the destroyed property
item had to its owner, ‘which represents an exoapb the rule that the market value
of a thing is the main criterion for determining tamount of compensatio(ﬁ‘.ln
addition, the court also very clearly explained the amount of damages is to be
measured not only according to an objective aniteri.e., to the market value of a
thing, but also to the ‘special value’ of a thihgtt'falls under subjective criteria’ in
terms of Art. 189(4) of SOLA, based on which thecokery of
‘emotional/sentimental value’ of a thing is to weseded

Having the above in mind, there is no doubt thexagbplication of Art. 189(4) of
SOLA may have a great significance for cases coimgeithe injury or Killing of
companion animals. Namely, since there is a presomihat the owner is strongly
emotionally attached to his/her companion aninted, dompensation for damages
under Art 189(4) of SOLA can be claimed in almagrg case of injury or killing of
a companion animal. Given that the market valuee @dmpanion animal can be very
low, the compensation based on emotional/sentiineaiize of companion animal
becomes very often the only ‘appropriate’ satigfadior its owne?® and can also be
characterized as ‘a proper civil law tool' that sitn serve the protection of animal
welfare, since its existence certainly has a ptexgefunction — it influences humans

61 See and compare Appellate Court in Kragujevagyelment GZ. 3174/2010 of September
21, 2010,ParagrafLex Appellate Court in Novi Sad, Judgement GZ. 573@fLNovember
17, 2010, Bilten Apelacionog suda u Novom Sadu, 1@2011); Higher Court in Ni§,
Judgement GZ. 187/2014 of March 6, 20R4ragrafLex Appellate Court in Belgrade,
Judgement G2. 2285/2018 of September 20, ZPHragraflex.

%2 Appellate Court in Kragujevac, Judgement Gz. 304 of September 21, 2010,
ParagrafLex.

63 Appellate Court in Belgrade, Judgement GZz. 228820f September 20, 2018,
ParagrafLex.

%4 bid. Also, see and compare M. Karaniliri¢, Obligaciono pravo668.

% R. Milenkovi, op. cit, 532.
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(potential wrongdoers) to refrain from actions tlaaé detrimental to animals.
However, to award the compensation for the emdt&mrd@imental value of a
companion animal under Art. 189(4) of SOLA, it ecassary that the injury or death
of a companion animal represents a consequencevifully committed criminal
offense. In most cases, it will be the criminakaoffe of killing and abusing animals,
which is regulated by Art. 269 of the Criminal Coole Serbi® This criminal
offense occurs when a person who, in violation egulations (primarily the
provisions of the Animal Welfare Act), kills, ings, tortures, or otherwise abuses an
animal, and it becomes relevant for the applicatbrArt. 189(4) of SOLA if
committed wilfully by a person other than the owiérthe companion animal.
Nevertheless, it must be noted that the requirertiatt the offence should be
committed wilfully is, undoubtedly, the main impesfion of Art. 189(4) of SOLA,
because it significantly reduces the number ofscasghich this compensation can
be awarde§’

V CONCLUSION

Although companion animals are traditionally chemamed as property items, it
must be accepted that their treatment differs ftmrreatment of inanimate movable
things, since the Serbian legal system recognizas tas living creatures whose
welfare, as their non-patrimonial interest, is @cted by Serbian AWA. Having this
in mind, in cases concerning compensation of pacyurdamages for injuring or
killing of companion animals, Serbian courts mimsgddition to the loss of animal’'s
market value, take into account that ‘animal welfaas a legally recognized non-
patrimonial interest, is violated by wrongdoer tabjch means it can influence the
application of rules of Serbian tort law on dete&imy the amount of damages which
should be compensated. Such influence becomesuteti obvious in the cases of
compensation of costs incurred for veterinary mneat of the injured companion
animal, which the owner of the companion animalnoaravoid, since he/she is,
pursuant to AWA, legally obliged to provide thagatment. These costs, including
other expenses incurred in connection with the dargaevent, have to be taken into
account within the principle of integral compermaf pecuniary damages regulated
by Art. 190 of SOLA and recognized as compensaibeimiary damages in Serbian
tort law, irrespective of whether they exceed tharket price of the injured
companion animal.

As concerns the emotional relationship between dimer and his/her
companion animal that can be significantly distdrbg the injury or killing of the
companion animal, Serbian tort law exceptionaligdes the awarding of monetary

% Official Gazette of the Republic of Serbido. 85/2005, 88/2005 — correction, 72/2009,
11/2009, 121/2012, 104/2013, 108/2014, 94/201@5&/#D19.

7 T. Jevremovi Petrové, N. Petrow Tomi, op. cit, 184; M. Mijasi¢, op. cit, 283; R.
Milenkovi¢, op. cit, 536.
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compensation for damages in such cases under88(g)lof SOLA, which generally
regulates the compensation for the emotional/sentah value the damaged or
destroyed property item had for its owner. Presgrttimt the owner establishes a
strong emotional relationship with his/her anin@hpanion, the possibility to claim
the compensation for emotional/sentimental valuénjpired or killed companion
animal is of utmost importance in cases where @hepanion animal has a very low
or no market value — in such cases this claim besdhe main civil law tool aiming
to provide certain kind of satisfaction for commemanimal’'s owner and to serve
indirectly the protection of companion animal's fast. However, it should be
emphasized that, according to Art. 189(4) of SObA, compensation for such
damage can be claimed only if the injury or dedtra @wompanion animal has
occurred as a consequence of a willfully committzgininal offence, which
represents the major disadvantage that significaetiuces the number of cases in
which the compensation for the emotional/sentinheratiie of an injured or killed
companion animal can be awarded.

Ap Cnasxo Bophesnli’

HEKOJINKO HANMOMEHA O HAKHAAWU LUTETE VY CJ/IVYAJY
NMOBPEBUBAIHLA WU YBUIABA KYRHUX JbYBUMALIA
Y CPINNCKOM N’PALAHCKOM (OALUTETHOM) NPABY

Pesume

Osaj pao ce basu naknaoom wmeme 3002 nogpehusaroa um youjarea Kyhnoz
mybumya y cpnckom epahanckom (Oenuxmuom) npagy, cmaswajyhu 'y enaguu goxyc
pasmamparee ymuyaja Koju ,, 000pooum scueomured”’, kao npasHo sawimukienu
HemamepujaiHu unmepec KyhiHoe myoumya, u ., eMOYUOHATHU OOHOC u3mely
81ACHUKA U Fbe20802 noepeljeroe unu youjenoe kyhoe myoumya” moey umamu Ha
npuMeny npasuia o HakHaou wmeme u3 3axona o obaueayuorum oonocuma (300).
Hajnpe, aymop noxywiasa da pasjacuu xaxag ymuyaj ,, 000pobum scusomurba” uma
HA NPAGHU MPEeMMAH HCUBOMUILA Y CPRCKOM SPalaHCKOM npasy, jep ce 4uHu oa je
MAK60 pasjauirberbe HeonxXoOHO 3a NPABUWIHO mymaderse npasuia epahanckoe npasa
(nocebro npasuna o earyeosopHoj oocosoprocmu 3a wimemy). Haxkon moea, aymop
pasmampa npumeny npasuia 0 00pehusarby GUCUHe HAKHAOe MamepujaiHe wimeme y
cyuajy nogpede umu youjara Kyhnoe smyoumya, noceehyjyhiu nocebny nagicroy
npobnemMy HaKHade mMpouikosa 3a jederbe nospeljenoe Kyhnoe /myoumya Koju mozy

YPenosrn npodpecop IpasHor ¢axynrera YHuBepsutera y Kparyjesiry.
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OUMU 3HAMHO BUWUU 00 Fpe208e MPIICUUIHe 8PeOHOCIU. Y mom cmucty, aymop
ucnumyje 0a 1 4urbeHuUYa 0a je GIACHUK OYICaH, NpeMda CPHCKOM 3aKoHy o
000pobumu dHcusomurba, 0a 800U bpu2y o ,, 006pobumu” ceoe Kyhnoz wyoumya u 0a
My 00e30e0u 8emepuHapCKo ieuerse y CIyuajy re2ose nogpede (mj. nospede mwecose
» 000pobUMU"  KAO HeMamepujanHoe uHmepeca) Modxce OGumu pelesanmua 3a
docyhusarbe HAaKHAOe MPOUWIKOBA HEONXOOHUX 3d MAKGO Jederbe Y CKIady cd
sadicelium npasuiumMa Cpnckoe 00uimemHoe npasda, Oe3 003upa HA MPAHCULUHY
epeonocm Kyhnoe swyoumya u epuxacnocm eemepunapckoe neverva. Ha xpajy,
aymop pazmampa 3Hauaj eMOYUOHATHOZ OOHOCA UsMely GIACHUKA U Fbe20802
noepehenoe unu youjenoe Kyhuoe myoumya, goxycupajyhiu ce na ananuzy oopeodu
300 koje uzyzemno mocy omoeyhumu 1aCHUKY 0a 3aXmeéa HOBYAHY HAKHAOY 34
aghexyuony (cenmumenmaniy) épedHocm Kojy je nospehenu umu youjenu Kyhuu
bYOUMay 3a re2a UMao.

Kuwyune peun: epahancrkonpasnu mpemman Kyhnux myboumaya (dcusomursa),
noepeoa 00OpoOUMU  IHCUBOMUFbA, HAKHAOA MAMepujaiHe
wimeme, eMOYUOHAIHU OOHOC —Y08EKA U  JHCUBOMUIbE,
HeMamepujaina wmema, HAKHAOA aghexyuone 6PeOHOCmU
noepehenoelyoujenoe kyhnoe wyoumya.
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